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1 INTRODUCTION 


1. This Statement of Common Ground (SoCG) has been prepared in relation to an application 
(the Application) made to the Secretary of State (SoS) for the Department for Business, 
Energy & Industrial Strategy (BEIS), under section 37 of the Planning Act 2008, seeking a 
Development Consent Order (DCO) for the Cleve Hill Solar Park (hereafter referred to as 
the Development).  The application was accepted by PINS on 14th December 2018.  


2. The Development includes works located below mean high water springs, and therefore 
within the remit of the Marine Management Organisation (MMO). A deemed marine licence 
has been included within the Application, for which the MMO is the delivery body 
responsible. The MMO’s responsibilities include post consent monitoring, variation, 
enforcement and revocation of provisions relating to the marine environment.   


3. This SoCG is being prepared as a means of clearly stating any areas of agreement and 
disagreement between the Applicant and the MMO which are set out in section 2.  


4. The SoCG is supported by the following appendices: 


• Appendix A: Position Paper – Flood Defence Works & Consents; 
• Appendix B: the MMO's email and letter dated 26 September 2018; 
• Appendix C: the MMO's email and letter dated 23 October 2018; 
• Appendix D: the MMO's email dated 1 November 2018; and 
• Appendix E: Development Description Clarification Note. 


2 AGREEMENT 


5. Confirmation that Table 2 of this SoCG reflect the points of agreement at the stated date 
is provided in Table 1. 


Table 1: Confirmation of Agreement 


Date Signatory Signature 


11 July 2019 Laura Calvert 
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3 RELEVANT REPRESENTATION COMMENTS 


Table 2: Relevant Representation Comments 


MMO Comments Applicant Comments Status (MMO to complete) 


Relevant Representation Comments 


(RR reference in bold, MMO-X) 


Applicant’s response E.g., Agreed / Not Agreed / N/A 


MMO-6 


Part 6, s29 of the draft DCO includes 
provisions for the Applicant to apply the above 


marine licence exemption to any maintenance 
works undertaken in relation to the Project by 


the Applicant, as if it had been carried out by 


the Environment Agency.  


 


The MMO has significant concerns around a 
proposal which purports to extend the 


exemptions intended to cover activities carried 


out by statutory authorities for statutory 
purposes to private companies. As such, the 


MMO is unable to support the inclusion of the 


above provision.  


 


The Applicant is aware of the MMO’s concerns 


regarding Part 6 s29 of the draft DCO, and that 


it is our preference to include a DML to permit 
ongoing maintenance activities. To support 


this, the Applicant has also included a draft 


DML within their application.  


 


Further work is required on this document to 
ensure that it is fit for purpose to enable the 


MMO to carry out its obligations relating to 


The MMO confirmed in a letter dated 26 September 2018 that 


the works proposed to the flood defence would fall within 
articles 19 and 20 of the Marine Licensing (Exempted 


Activities) Order 2011, i.e. exempt maintenance works if 
undertaken on behalf of the EA. 


 


The MMO confirmed in a letter dated 23 October 2018 that: 
 


• the MMO did not formally object to including drafting 


in the DCO to modify the Order such that the marine 
licence exemptions available to the EA, may apply to 


CHSPL; 


• agreed that section 120(5) of the Planning Act 2008 


does allow a DCO to apply, modify, or exclude a 
statutory provision;  


• recommended that as an alternative to the above, 


the DCO could include a DML; and 


• requirements for maintenance of an existing flood 
defence are very minimal and as such any draft DML 


would not be overly complex or burdensome and 
would provide [the Applicant] with certainty both 


through the DCO process and into operation should 


consent be granted. 
 


The Applicant has agreed to solely pursue the inclusion of a 
DML and has updated the dDCO [REP2-003] to reflect this 


position. 


 


 


 


The MMO does, support at Part 6, 29 of 


the dDCO the inclusion of a deemed 


marine licence under the 2009 Act. 
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MMO Comments Applicant Comments Status (MMO to complete) 


post consent monitoring, variation, 
enforcement and revocation of provisions 


relating to the marine environment. 


The MMO's letter dated 23 October 2018 enclosed an 
example of a marine licence granted for flood defence works.  


 
The applicant drafted a DML based on the example marine 


licence provided by the MMO and sent this to the MMO for 
review. 


 


The MMO confirmed in an email dated 1 November 2018 that 
it had "reviewed the attached DML which appears to capture 


requirements that MMO would likely request. There is nothing 
in there currently we would wish to dispute, nor do I have 


any additions at this time". 


 
The dDML included in the dDCO submitted with the 


Application was that approved by the MMO on 1 November 
2018. 


 
The Applicant will continue to work with the MMO to ensure 


the dDML is fit for purpose.  


 


Part 2, Conditions, of the Deemed Marine Licence (DML) 


included in the draft DCO (PINS document reference APP-


016) contains appropriate conditions to control flood defence 
maintenance activities. 


Agreed (subject to the updates set out 


below in the next iteration of the dDCO 


to be submitted at Deadline 3). 


 


The MMO agrees with the content of 
the draft DML conditions. The MMO 


notes the inclusion of a maintenance 
condition (condition 7) in the dDCO 


submitted at Deadline 2 [REP2-003].    


 


Amendments to the dDCO are required 


to enable the MMO to fulfil its 
obligations post consent; for example, 


the inclusion of contact details for the 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf
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MMO Comments Applicant Comments Status (MMO to complete) 


Marine Pollution Response Team at Part 
2, 5(1)(c). The MMO has provided 


wording for the necessary amendments 
to the Applicant and understands that 


the next iteration of the dDCO will 


include these amendments. 


 


It should also be noted that further 
consideration may be required 


regarding licence conditions should 
things be raised by other parties during 


the examination stage, which would be 


best captured as mitigation measures 


held within the DML. 


 


As previously noted, the MMO will 


continue to work with the Applicant to 
ensure the conditions meet the 


requirements.    


MMO-7 


The MMO will continue to engage with the 


Applicant regarding the drafting of the DML 


and the development of Statements of 
Common Ground (SoCG) but would like to 


highlight the following issues in the first 


instance;  


Any activities permitted under a DML must be 
detailed within the DCO and supporting 


information. This includes methodologies on 


how these activities are likely to be 
undertaken. Whilst we accept that finite details 


of works may only be confirmed in the future 
(i.e. via a post-consent licence condition), 


The information contained with the ES, as supplemented by 
the Clarification Note in Appendix E to this SoCG and the 


addition of Condition 7, Maintenance to the dDCO [REP2-003] 


is adequate. 


Agreed 


 


The MMO welcomes the inclusion of a 


maintenance condition (condition 7) 
within the DML in the dDCO submitted 


at Deadline 2 [REP2-003].      
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MMO Comments Applicant Comments Status (MMO to complete) 


there is very little to no coverage of works in 
the current DCO and supporting Environmental 


Statement (“ES”). 


MMO-8 


Additionally, in order to ensure that the 


impacts of activities authorised within the DML 
have been mitigated via the inclusion of 


relevant and specific conditions within the 
DML, a robust assessment of impacts must be 


undertaken within the ES. The MMO is unable 


to find any assessment of the impacts of the 
flood defence maintenance activities within the 


submitted ES. It may be considered that the 
environmental impacts are ‘minimal’ as the 


proposed works are only ‘maintenance’ of 
existing flood defence already undertaken by 


the Environment Agency, but the ES should be 


updated to ensure that this has been 
considered. This is line with the high-level 


principles of EIA and the Rochdale Envelope 
where the worst-case ‘project as a whole’ is 


considered. 


No specific flood defence works over and above those likely 


to, or able to be undertaken on an ongoing basis by the EA to 


maintain the current standard of protection are included in 
the Development Description within the ES or Schedule 1 of 


the dDCO.  
 


Therefore, for the purposes of EIA, there is no change 


predicted to the future baseline as a result of the 
Development, and therefore no likely significant effects as a 


result of the Development in respect of flood defence 
maintenance. 


 
This is set out in paragraph 131 of Chapter 5 - Development 


Description of the ES (PINS document reference APP-035).  


 
As requested by the MMO, a clarification note in respect of 


the Development Description Chapter of the ES has been 
produced and is provided as Appendix E. This includes all of 


the maintenance activities proposed and the legislation that is 


engaged in undertaking each activity. 
 


The information contained with the ES, as supplemented by 
the Clarification Note in Appendix E to this SoCG and the 


addition of Condition 7, Maintenance to the dDCO [REP2-003] 
is adequate.  


Agreed 


 


The MMO welcomes the inclusion of a 
maintenance condition (condition 7) 


within the DML in the dDCO submitted 


at Deadline 2 [REP2-003]. 


 


 


 


Any maintenance activities carried out following the DML 


route would be controlled by the conditions of the DML which 
would be additional to the existing requirement for the EA 


(currently controlled through the EAs statutory provisions), 


and the EA’s Environmental Permit Regulations and 
associated conditions (as is required by the EA in the baseline 


scenario). 


Agreed 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000214-6.1.5%20Development%20Description.pdf
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MMO Comments Applicant Comments Status (MMO to complete) 


 


MMO-9 


The MMO will engage with the Environment 
Agency (and any other relevant parties we 


may deem necessary) to ensure that the 
activities proposed are sufficient to manage 


the existing flood defence and that provisions 


within the DML are sufficient.  


The Applicant has already engaged with the EA on this point, 


and the activities proposed in Section 3 of the position 
statement included as Appendix A to this SoCG (which have 


been translated into the dDCO [REP2-003] and the ES 
Development Description chapter (PINS document reference 


APP-035) serve as an appropriate definition of flood defence 


maintenance activities. 
 


This has been supplemented by the Clarification Note in 
Appendix E to this SoCG which the EA has reviewed and is 


confirmed they were happy with by email on 6 June 2019. 


 


Where necessary, the MMO will 


continue to engage with the 
Environment Agency (and any other 


relevant parties we may deem 
necessary) during the examination 


process to ensure that the details of the 


flood defence maintenance activities 
are sufficient and that provisions within 


the DML are sufficient.   


MMO-10 


The MMO object to the inclusion of Part 6, s29 
of the draft DCO, but do support the 


alternative proposal inclusion of a DML. While 


some work is required to ensure that it is fit for 
purpose, we do not consider that this will be 


burdensome for the Applicant. We strongly 
recommend that he Applicant engage with the 


MMO throughout the process in order to 


ensure the assessment is as smooth as 
possible and agreements can be reached 


through a SoCG.  


  


 


The Applicant has agreed to solely pursue the inclusion of a 
DML and has updated the dDCO [REP2-003] to reflect this 


position. 


 


 


Agreed (subject to the updates set out 


below being included in the next 


iteration of the dDCO to be submitted 


at Deadline 3). 


 


The MMO supports the proposal at Part 


6, 29 of inclusion of a deemed marine 


licence under the 2009 Act. 


 


Amendments to the dDCO are required 
to enable the MMO to fulfil its 


obligations post consent; for example, 
the inclusion of contact details for the 


Marine Pollution Response Team at Part 


2, 5(1)(c). The MMO has provided 
wording for the necessary amendments 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000214-6.1.5%20Development%20Description.pdf
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MMO Comments Applicant Comments Status (MMO to complete) 


to the Applicant and understands that 
the next iteration of the dDCO will 


include these amendments. 
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1. INTRODUCTION 


1.1 The Cleve Hill Solar Park (the "project") proposals comprise a solar generation station 
and energy storage facility. The project is proposed to be located on the north Kent 
coast near Faversham and adjacent to an existing flood defence beneath the Saxon 
Shore Way public footpath.  


1.2 The project constitutes a Nationally Significant Infrastructure Project ("NSIP") under 
the Planning Act 2008 (the "2008 Act"). An application for a development consent 
order ("DCO") in respect of the project is expected to be submitted by Cleve Hill Solar 
Park Ltd (“CHSPL”) to the Planning Inspectorate by 31 October 2018 for determination 
by the Secretary of State.  


1.3 This note sets out the position agreed between CHSPL and the Environment Agency 
(the "EA") in relation to the inclusion of the existing flood defence within the project's 
Order limits (i.e. redline boundary), and the powers and rights needed to maintain it, in 
the DCO application. This note explains: 


1.3.1 the pre-application consultation undertaken between CHSPL and the EA; 


1.3.2 the works that CHSPL seeks the powers and rights to undertake to the 
existing flood defence that would constitute “maintenance” and/or 
"emergency" works;  


1.3.3 the EA's powers to undertake works to the flood defence; 


1.3.4 the marine licencing exemptions available to the EA in respect of 
maintenance and emergency works; and 


1.3.5 the exemptions sought by CHSPL in the draft DCO. 


2. PRE-APPLICATION CONSULTATION 


2.1 CHSPL has engaged in pre-application consultation with the EA and the EA's 
proposals for management of the existing flood defence, set out in the draft Medway 
Estuary and Swale Strategy ("MEASS"). In summary, the EA has confirmed that in the 
event the project is built it would not maintain that flood defence. The maintenance of 
the flood defence is necessary to protect the project during its operational phase. 
Therefore, CHSPL proposes to include the flood defence in the project's Order limits in 
the DCO application, along with the powers and rights necessary to maintain it. This 
would enable CHSPL to effectively "step in to the shoes" of the EA in terms of 
maintaining the flood defence.  


2.2 The EA confirmed in a letter to CHSPL dated 8 May 2018 that: 


"The proposed policy set out within MEASS will become adopted once the strategy is 
officially signed off. We would therefore respond to any formal Development Consent 
Order application stating, as outlined within MEASS, that publicly funded maintenance 
of the defences is not economically viable without the associated justification of 
managed realignment in the future. We would expect major infrastructure owners such 
as CHSPL, National Grid and BTLAL [Blue Transmission London Array Limited] to 
undertake maintenance of the defences whilst occupying the site. In the case of 
CHSP, we would expect this to come into effect once construction / use of the site 
commences." 
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"We discussed your proposal to extend the [project's] red line boundary to include the 
flood defences protecting the site, and the inclusion of powers and rights in your DCO 
to enable CHSPL to undertake maintenance works to the defences. We would not 
have any concerns or objections with this approach in order to give CHSPL the ability 
to maintain the defences in the future. The defences beyond the [project's] site 
boundary would be maintained by the Environment Agency within MEASS Benefit 
Area 7.2b (subject to partnership funding being available)." 


2.3 Therefore, since May 2018, CHSPL and the EA have engaged further to help CHSPL 
better understand the flood defence maintenance regime undertaken to date by the 
EA and identify a scope of maintenance works that should be included in the DCO 
application and accompanying environmental statement ("ES") as part of the baseline 
assessments.  


2.4 On 23 July 2018 representatives of CHSPL met with those of the EA and were able to 
agree a scope of maintenance and emergency works, which is set out in section 3 of 
this note. Subsequent to that further dialogue took place between the legal 
representatives of CHSPL and the EA respectively, and the EA confirmed its 
agreement with the content of this note.   


3. MAINTENANCE & EMERGENCY WORKS TO THE FLOOD DEFENCE 


3.1 CHSPL's marine engineering consultants, JBA, have suggested four parameters and 
a scope for day to day maintenance works to the flood defence, which has been 
agreed with the EA as follows. 


3.2 The four parameters are: 


3.2.1 use the same materials as those present to date; 


3.2.2 not alter the plan form or cross section of the original defences; 


3.2.3 not provide an overall increase/reduction in flood level; and 


3.2.4 not require excavations of beach material deeper than 1.5m. 


3.3 The scope of day to day maintenance works comprises the following non-exhaustive 
list of the type of works/activities undertaken: 


(i)  Inspection 


(ii)  Investigation (above MHWS, inclusive of trial pitting)


(iii)  Replacement of expansion joint material


(iv)  Concrete repair (to BS EN 1504)


(v)  Replacement of concrete toe beam


(vi)  Vegetation management (grass cutting, removal of larger vegetation)  


(vii)  Replacement of loose and missing block work


(viii)  Repair of voids
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(ix)  Fencing repair / replacement


(x)  Servicing outfalls


(xi)  Cleaning outfall ancillary structures


(xii)  Topping up of embankment crest levels at localised low spots 


(xiii)  Vermin control


(xiv)  Repairs of rutting in crest


(xv)  Repointing of jointed structures


(xvi)  Replacing modular blocks


(xvii)  Replacement of toe armour as required


(xviii) Reinstatement of timber toe piles (on river frontage)


(xix)  Timber groyne plank replacement


(xx)  Replacement of bolts on groyne


(xxi)  Placement of timber rubbing boards on groyne 


(xxii)  Localised movements of beach material


(xxiii) Cleaning/dredging of drainage ditch channels


(xxiv) Replacement of pitching where present


(xxv) Replacement of access structures


(xxvi) Painting 


(xxvii) Any other activities required to be undertaken within the four parameters 
set out in 3.1.1 to 3.1.4.  


 


3.4 The EA has also confirmed that works required in an emergency would be defined as 
activities carried out in response to any flood, or in response to the imminent risk to 
property (including the project's infrastructure) from flooding. 


3.5 Therefore, CHSPL intends to include in the DCO the powers and rights necessary to 
undertake maintenance and emergency works of the nature described above. 


4. THE EA'S POWERS 


4.1 The EA has powers to undertake flood and coastal risk management works relating to 
main rivers and the sea under section 165 of the Water Resources Act 1991 (“WRA”).  


4.2 In summary, section 165 of the WRA provides the EA with the power to undertake 
flood risk management works and those may include: 
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(a) to maintain existing works (including buildings or structures) including 
cleansing, repairing or otherwise maintaining the efficiency of an existing 
watercourse or drainage work; 


(b) to operate existing works (such as sluice gates or pumps); 


(c) to improve existing works (including buildings or structures) including 
anything done to deepen, widen, straighten or otherwise improve an existing 
watercourse, to remove or alter mill dams, weirs or other obstructions to 
watercourses, or to raise, widen or otherwise improve a drainage work; 


(d) to construct or repair new works (including buildings, structures, 
watercourses, drainage works and machinery); 


(e) for the purpose of maintaining or restoring natural processes; 


(f) to monitor, investigate or survey a location or a natural process; 


(g) to reduce or increase the level of water in a place; and 


(h) to alter or remove works. 


4.3 In order to undertake (a) to (f), the conditions are: (i) that the EA must consider the 
work desirable having regard to any national flood and coastal erosion risk 
management strategy; and (ii) that the purpose of the work is to manage a flood risk 
from the sea or a main river. The works in (g) and (h) require only that condition (i) be 
satisfied.  


4.4 In addition to section 165, under section 38 of the Flood and Water Management Act 
2010 ("FWMA") the EA has a power to carry out the kinds of works “in the course of 
flood or coastal erosion risk management” (e.g. erecting or maintaining structures) that 
will or may cause flooding or coastal erosion where certain conditions have been 
satisfied. These include if it is in the interest of nature conservation and the benefits 
outweigh the harmful consequences. 


4.5 The national flood and coastal erosion risk management strategy was published in 
20111, and provides a framework for managing flood and coastal erosion.  That 
strategy contains broad principles such as to implement risk management measures 
to reduce risk of flooding from rivers and the sea, and to maintain flood risk 
management systems to reduce likelihood of harm to people and damage to the 
economy, environment and society. Therefore, principle of maintaining the flood 
defence in question accords with the strategy. 


4.6 Section 165 of the WRA states that it only authorises entry onto land of any person for 
maintenance of existing works. Whilst it does not mention emergency works, it does 
not either specify any conditions which would prevent works being undertaken in an 
emergency. There is no clarification of the term "land" beyond this, nor any terms or 
conditions set for it. The EA has confirmed that in practice it agrees entry onto third 
party land, for maintenance purposes, via correspondence.  


4.7 Neither section 165 of the WRA or section 38 of the FWMA provide development 
consent for the works it sets out, but the EA has the benefit of such consent in other 
legislation, e.g. permitted development rights and exemptions (see below).  


                                                     
1 "Understanding the risks, empowering communities, building resilience" DEFRA/Environment Agency 2011 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/228898/9780108510
366.pdf  
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4.8 Section 165 of the WRA contains the ability for the EA's powers under this section to 
be delegated to a local authority. However, there is no provision for this to effectively 
be delegated to a third party. Section 38 of the FWMA does not provide for delegation.  


4.9 The EA also has wide powers under section 37(1) of the Environment Act 1995 to do 
anything "which, in its opinion, is calculated to facilitate, or is conducive or incidental 
to, the carrying out of its functions" which may permit a third party, such as CHSPL, to 
benefit from the power. 


5. THE EA'S MARINE LICENCE EXEMPTION 


5.1 Section 65 of the Marine and Coastal Access Act 2009 (“MCAA”) provides that defined 
licensable activities require a marine licence. Such activities largely relate to the 
deposit of materials seaward of mean high water springs, or undertaking works in that 
area. The works described in section 3 above constitute licensable activities, such that 
normally a marine licence would be required by a party carrying out those works.  


5.2 Section 74 of the MCAA permits exemptions to the requirement for a marine licence. 
These are contained in the Marine Licensing (Exempted Activities) Order 2011 (the 
"Order"). Of relevance here are Articles 19 and 20, which provide an exemption to 
marine licencing for: 


Article 19: “an activity carried on by or on behalf of the Environment Agency for the 
purpose of maintaining any— 


(i) coast protection works; 


(ii) drainage works; or 


(iii) flood defence works;”  


Article 20: "an activity carried on by or on behalf of the Environment Agency for the 
purpose of executing emergency works in response to any flood or the imminent risk 
of any flood". 


5.3 Guidance we have seen from the MMO2, which it also made as part of a 
representation in the Galloper Offshore Wind Farm Order examination3 defines 
maintenance as "upkeep, repair or reasonable improvement of works". This would 
cover the type of maintenance works set out in section 3 of this note.  


5.4 The only qualifications in respect of the scope of works that may be covered by the 
exemption in Article 19 are that the works must be undertaken within the "existing 
boundaries" of the works being maintained and cannot include beach replenishment. 
Article 20 does not define emergency works. However, the MMO provides guidance 
on its website4 which says that "“emergency” has been defined by the MMO as 
imminent risk to human health, property or the environment”.  


5.5 The works defined within section 3 above would fall within the marine licence 
exemptions available to the EA, such that it would not be required to apply for a 
marine licence in respect of day to day maintenance or emergency works. 


                                                     
2 MMO: Marine Licensing of Emergency Activities, http://www.se-coastalgroup.org.uk/wp-
content/uploads/2014/08/Marine-Licensing-of-emergency-activities.pdf 
3 https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010003/EN010003-001672-
121129%20EN010003%20MMO%20response%20to%20Rule%2017%20request%20(2). 
4 https://www.gov.uk/government/publications/marine-licensing-exempted-activities/marine-licensing-exempted-activities  
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6. DCO PROVISIONS – EXEMPTIONS FOR CHSPL 


6.1 CHSPL proposes to include the flood defence in the Order limits for the project's DCO 
application, along with the powers and rights necessary to maintain it. This would 
enable CHSPL to effectively "step in to the shoes" of the EA in terms of maintaining 
the flood defence. Without the benefit of the exemption held by the EA, CHSPL would 
need the benefit of a deemed marine licence under the 2008 Act or a marine licence 
under the MCAA. 


6.2 Given that CHSPL only proposes to do those works that would be carried out by the 
EA on a day to day basis, it makes sense for CHSPL to benefit from the same marine 
licence exemption as the EA in relation to those works. Otherwise it would need to 
apply for a marine licence in relation to works for which the EA would not need to 
apply for such consent. That would be an undesirable and unnecessary administrative 
burden for all concerned. 


6.3 A DCO may include provisions to apply, modify or exclude existing legislation. Section 
120(5) of the Planning Act 2008 provides that a DCO may: 


“(a) apply, modify or exclude a statutory provision which relates to any matter for 
which provision may be made in the order;”  


6.4 Therefore, CHSPL proposes to include drafting in the DCO to modify the Order such 
that the marine licence exemptions available to the EA, may apply to CHSPL. 


6.5 Similar drafting is used regularly within DCOs to apply, or disapply, statutory 
provisions that would otherwise apply to an undertaker or activity. The amendments 
are known as "non-textual" as they amend the legislation in relation to another 
legislative instrument only, in this case, the DCO for CHSP.  


6.6 The draft DCO extends the exemption to CHSP as follows: 


 (1) Subject to paragraph (2), article 19 (Maintenance of coast protection, drainage 
and flood defence works) and article 20 (Emergency works in response to flood or 
flood risk) of the Marine Licensing (Exempted Activities) Order 2011 applies to any 
activity carried on by the undertaker as part of, for the purposes of or in connection to 
Work No 8 of Schedule 1 to this Order as it would as at the date of this Order have 
applied to any such activity if it had been carried out by the Environment Agency.   


(2) In its application to such activities, paragraph (2) of article 19 and paragraph (2) of 
article 20 are substituted by— 


“Paragraph (1) is subject to the condition that the activity is carried on within the Order 
limits.” 


6.7 Work No. 8 of the draft Order only comprises the flood defence and land on the 
foreshore required for access to the flood defence and the description of the 
development in that Work would include the scope of works referred to in section 3 
above. 


7. Entry onto third party land 


7.1 CHSPL would undertake maintenance and emergency works to the existing flood 
defence under the powers and rights contained in the DCO and not pursuant to the 
EA's powers under section 165 of the WRA, or other legislation. 
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7.2 CHSPL would obtain entry onto third party land in order to undertake works authorised 
by the DCO either: (a) by private agreement, e.g. a deed of licence or easement; or 
(b) compulsorily via compulsory acquisition or temporary use powers in the DCO. 
CHSPL would not be reliant on the EA's powers of entry onto land. CHSPL has 
commenced negotiations with relevant interested parties with the objective of having 
agreements in place before construction starts. 


7.3 In view of the above, in practice third party landowner consent would either have been 
obtained by CHSPL, or would not be required, by the time maintenance or emergency 
works are required to be undertaken. CHSPL does not intend to rely on the EA’s 
powers generally, or specifically in relation to powers of entry onto or possession of 
land. 


8. Conclusion 


8.1 This note sets out the joint position of CHSPL and the EA. It explains why CHSPL 
requires the powers and rights to carry out works to the existing flood defence in order 
to protect the project during its operational phase. It also explains the exemption to 
marine licencing of benefit to the EA and why CHSPL requires the same so that it 
may, in effect, carry out the same works to the existing flood defence as may be 
undertaken by the EA, without having to apply for a deemed marine licence under the 
2008 Act or a marine licence under the MCAA.   


Pinsent Masons LLP (for Cleve Hill Solar Park Limited) 


Environment Agency 
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APPENDIX B – THE MMO'S LETTER DATED 26 SEPTEMBER 2018 


  







1


Mike Bird


From: Champney, Tracey (MMO) <Tracey.Champney@marinemanagement.org.uk>
Sent: 26 September 2018 10:54
To: Mike Bird; Paul Phillips
Cc: Short, Jamie (MMO)
Subject: MMO response to Cleve Hill Solar Park 
Attachments: CHSP_MMOResponse.pdf


Dear Mike / Paul 
 
Please see attached letter confirming MMO position on Cleve Hill Solar Park following the agreement with EA re 
maintenance of the existing flood defence. 
 
For reasons set out in the attached letter, providing the works are undertaken in accordance with the agreement 
and satisfy the requirements of the exemption, then no deemed marine licence is required and we have no remit 
within the forthcoming DCO. 
 
This may address any questions you may have, and if so you may wish to cancel tomorrows call (and associated 
costs). However, if you have any further questions, or points of which you require clarification, I am of course happy 
to discuss tomorrow. 
 
Kind Regards 
 
Tracey 
 
 
Tracey ChampneyI Marine Licensing Case Manager I Her Majesty's Government ‐ Marine Management Organisation.
Direct Line: 0208 225 6664 I tracey.champney@marinemanagement.org.uk I Lancaster House, Newcastle Business 
Park, Newcastle upon Tyne, NE4 7YH 
 
Website | Twitter | Facebook | Linkedin | Blog |Instagram | Flickr | YouTube | Google+ | Pinterest 
 
 
 
 
Your message is ready to be sent with the following file or link attachments: 
 
CHSP_MMOResponse 
 
 
Note: To protect against computer viruses, e‐mail programs may prevent sending or receiving certain types of file 
attachments.  Check your e‐mail security settings to determine how attachments are handled. 
The Marine Management Organisation (MMO) The information contained in this communication is intended for the 
named recipient(s) only. If you have received this message in error, you are hereby notified that any disclosure, 
copying, distribution or taking action in reliance of the content is strictly prohibited and may be unlawful. Whilst this 
email and associated attachments will have been checked for known viruses whilst within MMO systems, we can 
accept no responsibility once it has left our systems. Communications on the MMO's computer systems may be 
monitored and/or recorded to secure the effective operation of the system and for other lawful purposes. 
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Mr Michael Bird 
Arcus Consulting 


 
Our reference: DCO/2018/00013 


 
 


By email only 
 
26 September 2018 
 
Dear Mr Bird, 
 


RE: Cleve Hill Solar Park 
 
Thank you for your email dated 30/08/2018, confirming the joint position being undertaken 
between CHSPL and the Environment Agency with regard to Cleve Hill Solar Park.  
 
As confirmed in the Position Paper, the Marine Licensing (Exempted Activities) Order 2011 
states that the following activities are exempt from requiring a marine licence: 
 


 “an activity carried on by or on behalf of the Environment Agency for the 
purpose of maintaining any— 
(i) coast protection works; 
(ii) drainage works; or 
(iii) flood defence works;” 


 


 "an activity carried on by or on behalf of the Environment Agency for the 
purpose of executing emergency works in response to any flood or the imminent risk 
of any flood". 
 


It is up to you as the applicant to determine whether or not works meet the exemption 
criteria and notify MMO accordingly. However, in this instance the information you have 
provided appears to confirm that the works required below Mean High Water Springs falls in 
to articles 19 and 20 of the Marine Licensing (Exempted Activities) Order 2011. If you feel 
this is the case, the MMO would not require any further input into the DCO process, unless 
the details of the proposed projects were to change.  
 
The MMO do not require notification of works undertaken under this exemption. Further 
information can be found on our webpage using the following link;  
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https://www.gov.uk/government/publications/marine-licensing-exempted-activities/marine-
licensing-exempted-activities 
 
 
Please note that should future works require an activity which extend beyond the current 
boundary of the existing flood defence, then that may be subject to an application for a new 
marine licence.  


Your feedback 


We are committed to providing excellent customer service and continually improving our 
standards and we would be delighted to know what you thought of the service you have 
received from us. Please help us by taking a few minutes to complete the following short 
survey (https://www.surveymonkey.com/r/MMOMLcustomer). 


If you require any further information please do not hesitate to contact me using the details 
provided below. 
 
Yours Sincerely,  


 
 
 
 


 
Jamie Short 
Marine Licensing Case Officer 
 
D 0208 225 6469 
E  jamie.short@marinemanagement.org.uk 
 
 



https://www.gov.uk/government/publications/marine-licensing-exempted-activities/marine-licensing-exempted-activities

https://www.gov.uk/government/publications/marine-licensing-exempted-activities/marine-licensing-exempted-activities

https://www.surveymonkey.com/r/MMOMLcustomer

mailto:jamie.short@marinemanagement.org.uk
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APPENDIX C – THE MMO'S LETTER DATED 23 OCTOBER 2018 
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Mike Bird


From: Champney, Tracey (MMO) <Tracey.Champney@marinemanagement.org.uk>
Sent: 23 October 2018 15:18
To: Mike Bird
Cc: PHILLIPS Gareth; Stephenson, Paul (MMO)
Subject: MMO response to advice requested re CHSPL
Attachments: Maintenance licence conditions.pdf; CHSP_MMOResponse (002) (002).pdf


  
Hi Mike 
  
I have attached our response, along with a copy of a recent marine licence issued in respect of maintenance activity 
so you can see the type of conditions we may request should you decide to proceed with a DML rather than 
exemption.  
  
Once you review please let me know if you wish to discuss.  
  
Kind Regards 
  
Tracey 
  
Tracey ChampneyI Marine Licensing Case Manager I Her Majesty’s Government – Marine Management 
Organisation. 
Direct Line: 0208 225 6664 I tracey.champney@marinemanagement.org.uk I Lancaster House, Newcastle 
Business Park, Newcastle upon Tyne, NE4 7YH 
  
Website | Twitter | Facebook | Linkedin | Blog |Instagram | Flickr | YouTube | Google+ | Pinterest 
  
  


The Marine Management Organisation (MMO) The information contained in this communication is 
intended for the named recipient(s) only. If you have received this message in error, you are hereby notified 
that any disclosure, copying, distribution or taking action in reliance of the content is strictly prohibited and 
may be unlawful. Whilst this email and associated attachments will have been checked for known viruses 
whilst within MMO systems, we can accept no responsibility once it has left our systems. Communications 
on the MMO's computer systems may be monitored and/or recorded to secure the effective operation of the 
system and for other lawful purposes.  
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Mr Michael Bird 
Arcus Consulting 


 
Our reference: DCO/2018/00013 


 
 


By email only 
 
23 October 2018 
 
Dear Mr Bird, 
 


RE: Cleve Hill Solar Park 
 
We previously wrote to you on 24 September 2018 to provide advice on the Marine 
Licensing (Exempted Activities) Order 2011 and how it may be applied in regards to the 
maintenance of existing flood defence at the proposed Cleve Hill Solar Park in Kent. Since 
then we have had further discussion with yourself and representatives from Pincent Mason 
and established that your actual proposal was more complex than originally considered.  
 
Proposal from Cleve Hill Solar Park Limited 
 
You have proposed that in order to avoid a Deemed Marine Licence (DML) within the 
Development Consent Order (DCO), you wish to make use of the exemption that benefits 
the Environment Agency (EA), because Cleve Hill Solar Park Limited (CHSPL) will acting in 
the role of the Environment Agency for the purposes of articles 19 and 20 of the Marine 
Licensing (Exempted Activities) Order. However, you have confirmed that you will not be 
undertaking the works on behalf of the EA which is the current requirement of article 19 and 
20 set out as follows:  
 


 “an activity carried on by or on behalf of the Environment Agency for the 
purpose of maintaining any— 
(i) coast protection works; 
(ii) drainage works; or 
(iii) flood defence works;” 


 


 "an activity carried on by or on behalf of the Environment Agency for the 
purpose of executing emergency works in response to any flood or the imminent risk 
of any flood". 
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You have highlighted that a DCO may include provisions to apply, modify or exclude 
existing legislation. Section 120(5) of the Planning Act 2008 provides that a DCO may: 
 
“(a) apply, modify or exclude a statutory provision which relates to any matter for 
      which provision may be made in the order;” 
 
You therefore propose to include drafting in the DCO to modify the Order such that the 
marine licence exemptions available to the EA, may apply to CHSPL. 
 
MMO response 


 
MMO do not formally object to your proposal, but at this early stage we are not yet in a 
position to agree. We have some clear concerns around a proposal which purports to 
extend the exemptions intended to cover activities carried out by statutory authorities for 
statutory purposes to private companies. We have taken on board your opinions, including 
additional information provided by email on 8 October 2018 from Gareth Phillips, but still 
feel that without sight of the draft DCO we are unable to confirm our position.  
 
We agree that section 120(5) of the Planning Act 2008 does allow a DCO to apply, modify, 
or exclude a statutory provision but it is not a general power to do so which can be applied 
to any statutory provision, the statutory provision to be applied, amended, modified or 
excluded must relate to any matter for which provision may be made in the order.   
 
Section 120 of the Planning Act sets out what can be included in the order (i.e. the matters 
for which provision may be made in the order) and that is 
 


- requirements corresponding to conditions which could have been imposed on the 
grant of any permission, consent or authorisation, or the giving of any notice, which 
would have been required for the development if the development was to be granted 
outside of the DCO process; 


- requirements to obtain the approval of the Secretary of State or any other person, so 
far as not caught by the bullet point above;  


- provision relating to, or to matters ancillary to, the development for which consent is 
granted, and  


- provisions for or relating to of the matters listed in Part 1 of Schedule 5. 
 
Without sight of the draft DCO we are unable to provide a view on whether we agree. We 
are open to you providing more information during the application process on this issue in 
order to alleviate our concerns that what is proposed is both in accordance with the 
Planning Act 2018 and is appropriate in the circumstances of this particular application.   


MMO recommendation  


It is up to CHSPL to determine if you wish to proceed down this route within the DCO. It 
does however appear to be a more complex approach to attempt to have this agreed during 
the process rather than drafting a DML for the DCO when we are unable to give you 
certainty at this time if further information would mean we could reach an agreement. 
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The requirements for maintenance of an existing flood defence are very minimal and as 
such any draft DML would not be overly complex or burdensome and would provide you 
with certainty both through the DCO process and into operation should consent be granted. 
I have attached a copy of a licence recently issued for maintenance works to this email. 
While the project itself is not the same as what you propose, the conditions in Section 5 
outline the type of requirements that we would consider in a DML. We would of course 
adapt this to be specific to your project once we view the draft DCO. The DML also provides 
opportunity for any requirements below MHWS that may be requested from other 
stakeholders (for instance Natural England) to be captured and enforced.  


Conclusion 


I am sorry we are unable to give you assurance at this time whether we object to your 
proposal, but further information would be required, including sight of the draft DCO before 
we are able to commit. It is still our strong preference that you apply a DML within the DCO 
which would not be overly burdensome yet could be agreed early on in the process and 
remove any uncertainty for both CHSPL and MMO. It is up to CHSPL on how you wish to 
proceed but we request that you keep us updated on the DCO application process. We are 
of course more than willing to engage and work to a solution which satisfies both of our 
requirements 


Your feedback 


We are committed to providing excellent customer service and continually improving our 
standards and we would be delighted to know what you thought of the service you have 
received from us. Please help us by taking a few minutes to complete the following short 
survey (https://www.surveymonkey.com/r/MMOMLcustomer). 


If you require any further information please do not hesitate to contact me using the details 
provided below. 
 
Yours Sincerely,  
 
 
 
 
 
Tracey Champney 
Marine Licensing Case Manager 
 
D 0208 225 6664 
E  tracey.champney@marinemanagement.org.uk 
 
 



https://www.surveymonkey.com/r/MMOMLcustomer

mailto:tracey.champney@marinemanagement.org.uk
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Marine Management Organisation Marine Licence


1 Introduction


This is a licence granted by the MMO on behalf of the Secretary of State to
authorise the licence holder to carry out activities for which a licence is required
under Part 4 of the Marine and Coastal Access Act 2009.


The licence does not absolve the licence holder from seeking any other consents or
approvals which may be required before you commence with the activities to which
it refers.


1.1 Licence number


The licence number for this licence is L/2018/00381/1


1.2 Licence holder


The licence holder is the person or organisation set out below:


Name / company
name


THOMAS ARMSTRONG (CONSTRUCTION) LIMITED


Company registration
number (if applicable)


00818913


Address Workington Road Flimby Maryport Cumbria CA15 8RY


Contact within
company


Position within
company (if
applicable). State if
company officer or
director


Civil Engineering Director


1.3 Licence date
Version 1


Licence start date 21 September 2018


Licence end date 20 September 2019


Date of original issue 21 September 2018


1.4 Licence validity
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This licence is valid from the licence start date to the licence end date.
SIGN_FIELD_1 SIGN_FIELD_1


SIGN_FIELD_1 SIGN_FIELD_1
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2 General


2.1 Interpretation


In this licence, terms are as defined below:


- "licensed activity" means any activity set out in section 4 of this licence.
- "licence holder" means the person(s) or organisation(s) named in section 1


above to whom this licence is granted.
- "MMO" means the Marine Management Organisation.
- "mean high water springs" means the average of high water heights occurring


at the time of spring tides.
- "sea bed" or "seabed" means the ground under the sea.
- "the 2009 Act" means the Marine and Coastal Access Act 2009.
- All times shall be taken to be the time on any given day.
- All geographical co-ordinates contained within this licence are in WGS84


format (latitude and longitude degrees and minutes to three decimal places)
unless stated otherwise.


2.2 Contacts


Except where otherwise indicated, the main point of contact with the MMO and the
address for email and postal returns and correspondence shall be:


Marine Management Organisation
Lancaster House
Hampshire Court
Newcastle upon Tyne
NE4 7YH
Tel:0300 123 1032
Fax:0191 376 2681
Email:marine.consents@marinemanagement.org.uk


Any references to any local MMO officer shall be the relevant officer in the area(s)
located at:


Marine Management Organisation
Neville House
Central Riverside
Bell Street
North Shields
NE30 1LJ
Tel: 0191 257 4520
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Fax: 0191 257 1595
Email: northshields@marinemanagement.org.uk
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3 Project overview


3.1 Project title


Construction, alteration or improvement of any works: Maintenance of existing
structures or assets


3.2 Project description


Minor maintenance


Minor maintenance comprising the upkeep or small scale repair of an existing
structure or asset within its existing 3 dimensional boundaries described in the
associated application, subject to the criteria and conditions contained in the
licence document. Minor maintenance includes the replacement or reasonable
improvement of removable items or ancillary equipment which form part of the
structure/asset.
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4 Licensed activities


This section sets out the licensed activities. The licensed activities are authorised to
be carried on only in accordance with the activity details below and with the licence
conditions as set out in section 5 of this licence.


Please note that where licensed quantities are displayed with reference to their
constituent materials, the relative quantities given for the constituent materials are
indicative only.


Site 1 - Maryport Seawall Groyne Repairs


Activity 1.1 - Construction


Activity type Maintenance of existing structures or assets


Description Minor maintenance


Minor maintenance comprising the upkeep or small
scale repair of an existing structure or asset within
its existing 3 dimensional boundaries described in
the associated application, subject to the criteria and
conditions contained in the licence document. Minor
maintenance includes the replacement or reasonable
improvement of removable items or ancillary equipment
which form part of the structure/asset.
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5 Licence conditions


5.1 General conditions


5.1.1 Notification of commencement


Notification must be sent to the MMO prior to the commencement of the first instance
of any licensed activity. This notice must be received by the MMO no less than 24
hours before the commencement of that licensed activity.


5.1.2 Licenced conditions binding other parties


Where provisions under section 71(5) of the 2009 Act apply, all conditions attached
to this licence apply to any person who for the time being owns, occupies or enjoys
any use of the licensed activities for which this licence has been granted.


5.1.3 Agents / contractors / sub-contractors


Notification must be sent to the MMO in writing of any agents, contractors or
subcontractors that will carry on any licensed activity listed in section 4 of this licence
on behalf of the licence holder. Such notification must be received by the MMO no
less than 24 hours before the commencement of the licensed activity.


The licence holder must ensure that a copy of this licence and any subsequent
revisions or amendments has been provided to, read and understood by any agents,
contractors or sub-contractors that will carry on any licensed activity listed in section
4 of this licence on behalf of the licence holder.


5.1.4 Vessels


Notification must be sent to the MMO in writing of any vessel being used to carry on
any licensed activity listed in section 4 of this licence on behalf of the licence holder.
Such notification must be received by the MMO no less than 24 hours before the
commencement of the licensed activity. Notification must include the master's name,
vessel type, vessel IMO number and vessel owner or operating company.


The licence holder must ensure that a copy of this licence and any subsequent
revisions or amendments has been read and understood by the masters of any vessel
being used to carry on any licensed activity listed in section 4 of this licence, and that
a copy of this licence is held on board any such vessel.


5.1.5 Change of circumstance and licence validity


The licence is deemed to be invalid in the event that the circumstance on which the
granting of this licence was based change to an extent that the activity is no longer
representative of what was applied for and or no longer meets self-service licence
criteria.
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5.2 Project specific conditions


This section sets out project specific conditions relating to the licensed activities as set out in section 4 of this licence.


Project wide conditions


5.2.1 If the licensed activity is to be undertaken outside of the jurisdiction of a harbour authority, local marine users who may
be impacted by the activity must be notified at least 5 days before the commencement of the licensed activities via a local
notice to mariners.


Reason:
To make local users aware of licensed activities and minimise risk to navigational safety and other users of the sea.


5.2.2 Any oil, fuel or chemical spill within the marine environment must be reported to the MMO Marine Pollution Response
Team within 12 hours.


Within office hours: 0300 200 2024.


Outside office hours: 07770 977 825.


At all times if other numbers are unavailable: 0845 051 8486.


dispersants@marinemanagement.org.uk


Reason:
To ensure that any spills are appropriately recorded and managed to minimise the risk to sensitive receptors and the
marine environment.


5.2.3 All paint, solvents and other chemicals must be stored in designated areas that are isolated from surface water drains, open
water and within a container or bund to contain any spillage. The licence holder must be familiar with the environmental
risk of the paint, solvents or other chemicals used in the maintenance process by reading the Chemical/Product data sheet
(detailing hazards associated with its use).


Reason:
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To minimise the risk of paint, solvents and other chemicals entering the marine environment.


5.2.4 Bunding and/or storage must be installed to contain and prevent the release of fuel, oils, and chemicals associated with
plant, refuelling and construction equipment, into the marine environment. Secondary containment must be used with a
capacity of no less than 110% of the container's storage capacity.


Reason:
To minimise the risk of marine pollution incidents.


5.2.5 All coatings and treatments must be suitable for use in the marine environment. Priority substances and polluting chemicals
listed under the Environmental Quality Standards Directive (EQSD) must not be utilised during works.


Reason:
To minimise the risk of marine pollution incidents.


5.2.6 Waste concrete, slurry or wash water from concrete or cement works must not be discharged into the marine environment.
Concrete and cement mixing and washing areas must be contained and sited at least 10 metres from any watercourse
or surface water drain.


Reason:
To avoid damage to the marine environment by concrete wash water contamination which is highly alkaline and contains
high levels of suspended sediment.


5.2.7 Suitable protective sheeting must be used to prevent dust, debris (including paints and solvents) and rebounded or
windblown concrete from entering the water environment. Rebounded material must be cleared away before the sheeting
is removed.


Reason:
To minimise risk of damage to the marine environment by wet concrete contamination which is highly alkaline and contains
high levels of suspended sediment.


5.2.8 All equipment, temporary structures, waste and/or debris associated with the licensed activities must be removed within
6 weeks of completion of licensed activities.
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Reason:
To minimise impacts to the marine environment and other users of the sea/seabed.


5.2.9 Work in or within 200m of a designated or proposed Marine Protected Area (SAC, SPA, Ramsar, SSSI, MCZ) must be
undertaken in accordance with a method statement approved by Natural England and submitted to the MMO as part of
the marine licence application. All mitigation highlighted by Natural England must be adhered to.


(Excluding activities limited to:


- Deposit of marker buoys


- Removal of marine growth from structures or assets


- Repainting of structures or assets


- Deposit of scaffolding or access towers)


Reason:
To minimise damage and disturbance to sensitive habitats or species from activities, plant and personnel.


5.2.10 Any vehicular access across intertidal coastal habitats which form part of a Marine Protected Area must be undertaken
in accordance with a method statement approved by Natural England and submitted to the MMO as part of the marine
licence application. All mitigation highlighted by Natural England must be adhered to.


Reason:
To minimise damage and disturbance to sensitive habitats or species from activities, plant and personnel.


5.2.11 Work to or within a heritage designation must be undertaken in accordance with a valid consent or method statement
approved by Historic England (or relevant local authority) and submitted to the MMO as part of the marine licence
application.


Reason:
To minimise risk to heritage assets.
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5.2.12 Any vehicular access through a designated heritage designation must be undertaken in accordance with a valid consent
or method statement approved by Historic England (or relevant local authority) and submitted to the MMO as part of the
marine licence application.


Reason:
To minimise risk to heritage assets.


5.2.13 If the licensed activity is to be undertaken within the jurisdiction of a harbour authority, the harbour authority must be
notified at least 7 days prior to the commencement licensed activities.


Reason:
To ensure the harbour authority is aware of the licensed activities occurring within its jurisdiction and can facilitate the
issue of appropriate communications, such as local notices to mariners.
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6 Compliance and enforcement


This licence and its terms and conditions are issued under the Marine and Coastal
Access Act 2009.


Any breach of the licence terms and conditions may lead to enforcement action
being taken. This can include variation, revocation or suspension of the licence,
the issuing of an enforcement notice, or criminal proceedings, which may carry a
maximum penalty of an unlimited fine and / or a term of imprisonment of up to two
years.


Your attention is drawn to Part 4 of the Marine and Coastal Access Act 2009, in
particular sections 65, 85 and 89 which set out offences, and also to sections 86,
87 and 109 which concern defences. The MMO's Compliance and Enforcement
Strategy can be found on our website (https://www.gov.uk/government/publications/
compliance-and-enforcement-strategy).
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Mike Bird


From: PHILLIPS Gareth <Gareth.Phillips@pinsentmasons.com>
Sent: 27 March 2019 13:07
To: PHILLIPS Gareth
Subject: FW: MMO response to advice requested re CHSPL & Draft DML for comment


From: Champney, Tracey (MMO) [mailto:Tracey.Champney@marinemanagement.org.uk]  
Sent: 07 November 2018 12:07 
To: PHILLIPS Gareth 
Subject: [EXTERNAL] FW: MMO response to advice requested re CHSPL & Draft DML for comment 
 
Hi Gareth 
  
My sincere apologies. I replied last week but it appears I only copied in Mike and Peter. I have attached a copy of my 
response.  
  
In summary, we are currently content with what you have proposed as the draft DML, but reserve the right to 
comment further, once we have full sight of the DCO. 
  
Kind Regards 
  
Tracey 
  
  
Tracey ChampneyI Marine Licensing Case Manager I Her Majesty’s Government – Marine Management 
Organisation. 
Direct Line: 0208 225 6664 I tracey.champney@marinemanagement.org.uk I Lancaster House, Newcastle 
Business Park, Newcastle upon Tyne, NE4 7YH 
  
Website | Twitter | Facebook | Linkedin | Blog |Instagram | Flickr | YouTube | Google+ | Pinterest 
  
  
  


From: Champney, Tracey (MMO)  
Sent: 01 November 2018 15:39 
To: Stephenson, Paul (MMO) <Paul.Stephenson@marinemanagement.org.uk> 
Cc: 'Mike Bird' <mikeb@arcusconsulting.co.uk>; COLE Peter <Peter.Cole@pinsentmasons.com> 
Subject: MMO response to advice requested re CHSPL & Draft DML for comment 
  
Hi Gareth 
  
I have reviewed the attached DML which appears to capture requirements that MMO would likely request. 
There is nothing in there currently we would wish to dispute, nor do I have any additions at this time.  
  
You should note that should any other interested party raise any requirements that apply below MHWS, 
then those would be added to the DML. MMO would require engagement with CHSPL and any other 
interested parties to ensure that any such requirements are drafted in a way which is fit for 
purpose/enforceable. 
We reserve the right to amend our requirements once we have sight of the full draft DCO.  
  
  
Please give me a call if you have any questions 
  
Kind Regards 
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Tracey 
  


From: PHILLIPS Gareth [mailto:Gareth.Phillips@pinsentmasons.com]  
Sent: 24 October 2018 10:01 
To: Champney, Tracey (MMO) <Tracey.Champney@marinemanagement.org.uk> 
Cc: Stephenson, Paul (MMO) <Paul.Stephenson@marinemanagement.org.uk>; Mike Bird 
<mikeb@arcusconsulting.co.uk>; COLE Peter <Peter.Cole@pinsentmasons.com> 
Subject: RE: MMO response to advice requested re CHSPL & Draft DML for comment 
  
Dear Tracey  
  
Thanks again for your letter yesterday. We are still considering whether or not to pursue the exemption modification 
approach in the DCO application. However, without prejudice to that, I attach a draft DML for your consideration and 
comment please. Some points to note please: 
  


1.     The draft DML is work in progress and subject to potential further amendment.  
2.     The draft DML covers only those works to the existing flood defence, which have already been agreed with 


the EA and MMO fall within both organisations’ understanding of maintenance works, and would fall within the 
ML exemption if they were to be carried out by, or on behalf of, the EA. Those works form “Work No. 9” and 
would be undertaken in the area shown red on the attached draft works plan. 


3.     All works would be carried out on land and no vessels would be engaged. 
4.     The conditions incorporate those attached to the example ML you helpfully provided yesterday, which relate to 


notifications and pollution control measures. 
5.     It has been agreed with the EA, that the maintenance works in question would require an Environmental 


Permit from the EA prior to commencement. Therefore, it is not necessary to duplicate any conditions relevant 
to that permit in this DML. 


  
CHSPL intends to submit its DCO application in the w/c 12 November 2018 and PINS has been notified of this. 
Therefore, I’d be grateful to receive your comments on the draft DML asap, and by the end of next week at the latest 
please. 
  
Kind regards, 
  
Gareth Phillips  
Partner  
for Pinsent Masons LLP  
 
D:   +44 20 7054 2538  M:   +44 7717 277 895   I:   812538  
 
Winner – ‘Law Firm of the Year’ at The Lawyer Awards 2018  


From: Champney, Tracey (MMO) [mailto:Tracey.Champney@marinemanagement.org.uk]  
Sent: 23 October 2018 15:18 
To: Mike Bird 
Cc: PHILLIPS Gareth; Stephenson, Paul (MMO) 
Subject: [EXTERNAL] MMO response to advice requested re CHSPL 
  
  
Hi Mike 
  
I have attached our response, along with a copy of a recent marine licence issued in respect of maintenance activity 
so you can see the type of conditions we may request should you decide to proceed with a DML rather than 
exemption.  
  
Once you review please let me know if you wish to discuss.  
  
Kind Regards 
  
Tracey 
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Tracey ChampneyI Marine Licensing Case Manager I Her Majesty’s Government – Marine Management 
Organisation. 
Direct Line: 0208 225 6664 I tracey.champney@marinemanagement.org.uk I Lancaster House, Newcastle 
Business Park, Newcastle upon Tyne, NE4 7YH 
  
Website | Twitter | Facebook | Linkedin | Blog |Instagram | Flickr | YouTube | Google+ | Pinterest 
  
  
The Marine Management Organisation (MMO) The information contained in this communication is 
intended for the named recipient(s) only. If you have received this message in error, you are hereby notified 
that any disclosure, copying, distribution or taking action in reliance of the content is strictly prohibited and 
may be unlawful. Whilst this email and associated attachments will have been checked for known viruses 
whilst within MMO systems, we can accept no responsibility once it has left our systems. Communications 
on the MMO's computer systems may be monitored and/or recorded to secure the effective operation of the 
system and for other lawful purposes.  
  


If you consider this email spam, please block using the Mimecast option on your Outlook toolbar. See the Information 


Security Intranet pages for details. If you have clicked on a suspect link or provided details please report to the IT 


Service Desk immediately.  


 
 
 
IMPORTANT NOTICE: This email is sent on behalf of Pinsent Masons LLP, a limited liability partnership registered in 
England & Wales (registered number: OC333653) authorised and regulated by the Solicitors Regulation Authority and 
the appropriate regulatory body in the jurisdictions in which it operates. Its registered office is at 30 Crown Place, 
London EC2A 4ES.  
 
Reference to ‘Pinsent Masons’ is to the international legal practice of Pinsent Masons LLP and/or one or more of the 
affiliated entities that practise under the name ‘Pinsent Masons’ as the context requires. The word 'partner', used in 
relation to Pinsent Masons, refers to a member of Pinsent Masons or an employee or consultant with equivalent 
standing. A list of members of Pinsent Masons LLP, those non-members who are designated as partners, and non-
member partners in affiliated entities, is available for inspection at our offices or at www.pinsentmasons.com  
 
The contents of this e-mail and any attachments are confidential to the intended recipient. It may also be legally 
privileged. If you are not the intended recipient please do not use or publish its contents, contact Pinsent Masons 
immediately on +44 (0)20 7418 7000 then delete. Contracts cannot be concluded with Pinsent Masons nor service 
effected on Pinsent Masons by email. Emails are not secure and may contain viruses. Pinsent Masons may monitor 
traffic data.  
 
For information about how we use your personal data at Pinsent Masons, including your rights, please see our privacy 
policy.  
 
Further information about us is available at www.pinsentmasons.com  
The Marine Management Organisation (MMO) The information contained in this communication is 
intended for the named recipient(s) only. If you have received this message in error, you are hereby notified 
that any disclosure, copying, distribution or taking action in reliance of the content is strictly prohibited and 
may be unlawful. Whilst this email and associated attachments will have been checked for known viruses 
whilst within MMO systems, we can accept no responsibility once it has left our systems. Communications 
on the MMO's computer systems may be monitored and/or recorded to secure the effective operation of the 
system and for other lawful purposes.  


If you consider this email spam, please block using the Mimecast option on your Outlook toolbar. See the Information 


Security Intranet pages for details. If you have clicked on a suspect link or provided details please report to the IT 


Service Desk immediately.  
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CLEVE HILL SOLAR PARK – DCO APPLICATION (EN010085) 


ENVIRONMENTAL STATEMENT 


CLARIFICATION NOTE - DEVELOPMENT DESCRIPTION 


Introduction 


1. The Marine Management Organisation (MMO) has asked the Applicant for clarification of 
the flood defence maintenance works that form part of the Authorised Development in 
the draft DCO (dDCO) and which were considered in the assessments reported in the 
Environmental Statement (ES) submitted with the Application. More particularly, the 
MMO asked for clarity over the maintenance works considered as part of the 
Development Description, which was then assessed throughout the ES. That clarification 
is set out in this note, which is intended to supplement the ES - Development 
Description - Chapter 5 (PINS reference APP-035).  


2. The same section numbering has been used, but only updated sections have been 
reproduced in this clarification note.  


5.4 Development Description and Candidate Design 


5.4.6 Flood Defences 


3. The MMO requested additional details on the materials to be used, the frequency of 
maintenance activities and which consenting regime is engaged (Environmental Permit 
and/or Marine Licence). 


5.4.6.1 Materials 


4. Table 5.6 of the ES includes applicable design principles. This includes a design principle 
that: 


“Flood defence maintenance activities will include works that 


• use the same materials as those present to date;” 


5. The range of materials assumed for the purposes of the assessment are those included  
in the dDCO (PINS reference APP-016). That includes a Deemed Marine Licence (DML) 
at Schedule 8, Part 1, Section 3, which states: 


“The substances or articles authorised for deposit at sea include - 


(a) iron and steel, copper and aluminium; 


(b) stone and rock; 


(c) concrete; 


(d) sand and gravel; 


(e) timber; 


(f) plastic and synthetics; 


(g) marine coatings; and 


(h) material extracted from within the offshore Order limits.” 


 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000214-6.1.5%20Development%20Description.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf
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5.4.6.2 Frequency 


6. The MMO suggested that a likely frequency of works being undertaken is included in the 
Development Description. It is worth noting that there is no limit on the frequency of 
maintenance activities undertaken by the Environment Agency (EA) or requirement on 
the EA to notify the MMO of the same. Therefore, unlimited frequency of maintenance 
works has been assumed in the existing and future baseline without the Development. 
However, the potential frequency of maintenance visits falling within the description of 
maintenance works provided has been assumed to be approximately  24 visits per 
annum (two per month), but could be more or less than this in any particular year 
depending on the extent of works required. Nonetheless, based on discussions with the 
EA this number of visits is considered to be realistic. 


7. There is no limit to the Environment Agency’s (EA) frequency of maintenance activities 
in the existing or future baseline without the Development. Examples of maintenance 
work undertaken by the EA in recent years includes: 


• Vegetation management; 
• Patch repairs to concrete sections; and 
• Replacement of toe beam at beach lowered areas to prevent loss of blockwork. 


5.4.6.3 Environmental Permit and Marine Licence Engagement 


8. Most flood defence maintenance activities are subject to The Environmental Permitting 
(England and Wales) Regulations 2016 and where they occur below Mean High Water 
Springs (MHWS), a Marine Licence may also be required (a DML forms part of the 
dDCO).  Table 5.6a sets out each potential maintenance activity included in Table 5.6 of 
the Development Description chapter, and states the legislative regime that would be 
engaged. Those maintenance activities listed have been agreed as representative of 
works typically undertaken by the EA (see the Pinsent Masons Position Paper - Flood 
Defence Works and Consents, August 2018 (PINS reference AS-010)).  


Table 5.6a Flood Defence Maintenance Activities and Relevant Consents 
Flood Defences Candidate Design Environmental 


Permit? 
Marine Licence? 


Examples of 
Flood Defence 
Maintenance 
activities have 
been agreed 
with the 
Environment 
Agency and the 
Marine 
Management 
Organisation, 
and included 
within the 
design 
principles 
definition (non-
exhaustive) 


(i) Inspection No No 


(ii) Investigation (above 
MHWS, inclusive of 
trial pitting) 


Yes No - always landward 
of MHWS 


(iii) Replacement of 
expansion joint 
material 


Yes Yes - if below MHWS 


(iv) Concrete repair (to BS 
EN 1504) 


Yes Yes - if below MHWS 


(v) Replacement of 
concrete toe beam 


Yes Yes - if below MHWS 


(vi) Vegetation 
management (grass 
cutting, removal of 


larger vegetation)  


No Yes - if below MHWS 


(vii) Replacement of loose 
and missing block 
work 


Yes Yes - if below MHWS 


(viii) Repair of voids Yes Yes - if below MHWS 


(ix) Fencing repair / 
replacement 


Yes, unless: 


(a) the fencing is not 


Yes - if below MHWS 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000490-CHSPL%20EA%20joint%20position%20paper%20on%20flood%20defence%20works%20consents%20August%202018.pdf
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Flood Defences Candidate Design Environmental 
Permit? 


Marine Licence? 


located on the bed or 
banks of the main 
river, and 


(b) the fencing is 
constructed of— 


(i) post and rail, 


(ii) post and wire 
mesh of at least 100 
mm spacing, or 


(iii) post and wire 
strands. 


(x) Servicing outfalls Yes Yes - if below MHWS 


(xi) Cleaning outfall 
ancillary structures 


No Dependent on nature 
of cleaning activity. 


(xii) Topping up of 
embankment crest 
levels at localised low 
spots 


Yes No - crest always 
landward of MHWS 


(xiii) Vermin control No Yes - if below MHWS 


(xiv) Repairs of rutting in 
crest 


Yes No - crest always 
landward of MHWS 


(xv) Repointing of jointed 
structures 


Yes Yes - if below MHWS 


(xvi) Replacing modular 
blocks 


Yes Yes - if below MHWS 


(xvii) Replacement of toe 
armour as required 


Yes Yes - if below MHWS 


(xviii) Reinstatement of 
timber toe piles (on 
river frontage) 


Yes Yes - if below MHWS 


(xix) Timber groyne plank 
replacement 


Yes Yes - if below MHWS 


(xx) Replacement of bolts 
on groyne 


Yes Yes - if below MHWS 


(xxi) Placement of timber 
rubbing boards on 
groyne  


Yes Yes - if below MHWS 


(xxii) Localised movements 
of beach material 


Yes Yes - if below MHWS 


(xxiii) Cleaning/dredging of 
drainage ditch 
channels 


Yes No - drainage ditch 
channels always 
landward of MHWS 


(xxiv) Replacement of 
pitching where 
present 


Yes Yes - if below MHWS 


(xxv) Replacement of 
access structures 


Yes Yes - if below MHWS 


(xxvi) Painting No Yes - if below MHWS 


(xxvii) Any other activities 
required to be 


Dependent on Dependent on 
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Flood Defences Candidate Design Environmental 
Permit? 


Marine Licence? 


undertaken within the 
four parameters set 
out in the Outline 
Design Principles 
document.  


activity. activity. 


Emergency Works Yes Yes 


5.4.6.4 Emergency Works  


9. The MMO has asked for clarity of what would constitute emergency works to the flood 
defence. In addition to the definition of emergency provided in the ES chapter (Table 
5.6), the Environmental Permitting Regulations provide the following definition: 


“emergency” means an occurrence which presents a risk of— 


(a)serious flooding; 


(b)serious detrimental impact on drainage; 


(c)serious harm to the environment; 


10. The MMO defines “emergency” as imminent risk to human health, property or the 
environment1. 


                                            
1 MMO (April 2018). Do I need a Marine Licence? webpage. Available at: https://www.gov.uk/guidance/do-i-
need-a-marine-licence [accessed 07/05/2019] 



https://www.gov.uk/guidance/do-i-need-a-marine-licence

https://www.gov.uk/guidance/do-i-need-a-marine-licence










www.clevehillsolar.com


CLEVE HILL SOLAR PARK 
WRITTEN REPRESENTATION BY CLEVE HILL SOLAR PARK LTD 
HERITAGE POLICY 


July 2019 
Revision A


Submitted: Additional Submission







 Written Representation 
 Heritage Policy and Legislation 


 


Cleve Hill Solar Park Ltd Wessex Archaeology 


July 2019 Page i 


TABLE OF CONTENTS 


1 Introduction and Summary ................................................................................... 1 


2 National Policy Statements (NPS) ......................................................................... 2 


2.1 The NSIP Regime .................................................................................................. 2 


2.2 Secretary of State decision making ......................................................................... 2 


3 National Planning Policy Framework ..................................................................... 3 


3.1 The role of National Planning Policy Framework ....................................................... 3 


3.2 NPPF and Heritage ................................................................................................ 3 


4 Planning (Listed Buildings and Conservation Areas) Act 1990 .............................. 3 


4.1 Section 66 and Barnwell Manor .............................................................................. 3 


5 Conclusion ............................................................................................................. 4 


 







 Written Representation 
 Heritage Policy and Legislation 


 


Cleve Hill Solar Park Ltd Wessex Archaeology 


July 2019 Page 1 


1 INTRODUCTION AND SUMMARY 


1. This document comprises a written representation by Cleve Hill Solar Park Ltd (“the 
Applicant”) in relation to the policies and legislation regarding cultural heritage where 
these are relevant to the Development Consent Order (“DCO”) application process for 
Nationally Significant Infrastructure Projects (“NSIPs”) in support of its application for a 
DCO for the Cleve Hill Solar Park (“the Application”). This document has been prepared 
on behalf of the Applicant by Wessex Archaeology and includes legal submissions 
prepared by Pinsent Masons LLP. 


2. This written representation has been prepared in part as a response to Swale Borough 
Council’s Local Impact Report [REP1-005] relating to the Planning Act 2008 process and 
the consideration and planning balance that applies in this process, with regard to 
cultural heritage.  


3. This representation gives consideration to the tests required by the National Policy 
Statement (specifically in EN-1), as well as the requirements of the Planning (Listed 
Buildings and Conservation Areas) Act 1990 in Sections 66 and 72. Consideration is also 
given here to the policy tests in the National Policy Planning Framework (NPPF) where 
this is relevant. 


4. Consideration is given to the effects of the Barnwell Manor decision as this is specifically 
referred to in the submission by Swale Borough Council. 


5. This written representation should be read in conjunction with the Written 
Representation prepared by Arcus Consultancy Service Ltd on behalf of the Applicant 
and submitted at Deadline 2 [REP2-026] which provides a single point of reference and 
brings together competent experienced professional submissions on the points, 
including referenced practice and precedent within the Planning Act 2008 regime.  That 
representation was submitted to ensure there is no misunderstanding of the Planning 
Act 2008 regime that provides the framework for examination, consideration, reporting, 
recommendation and determination. The aspects of the regime which are of particular 
significance to this Examination are the presumption in favour of Nationally Significant 
Infrastructure Projects and the hierarchy and weight of important and relevant matters. 
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2 NATIONAL POLICY STATEMENTS (NPS) 


2.1 The NSIP Regime 


6. The process introduced by the Planning Act 2008 (as amended), requires NSIPs, which 
are defined in the Planning Act 2008 as infrastructure development which exceeds pre-
determined thresholds, to obtain a DCO in order to be consented and delivered. This is 
intended to be a streamlined planning process whereby applicants are not required to 
obtain separate planning permission, compulsory purchase orders and other consents 
which would normally be required for large-scale development. 


7. In cases where a National Policy Statement (“NPS”) relating to the type of development 
proposed is in effect, the Secretary of State must have regard to any relevant NPSs, 
local impact reports, matters prescribed in relation to the type of development 
proposed and any other important and relevant matters (S104(2) of the Planning Act 
2008). For purposes of this document, the relevant NPS is EN-1, and heritage is 
considered in section 5.8. 


2.2 Secretary of State decision making 


8. NPS EN-1 sets out the relevant policies for decision making relating to the historic 
environment in paragraphs 5.8.11 to 5.8.18, and the presumptions and weights are set 
out in paragraphs 5.8.14 to 5.8.18. 


9. NPS EN-1 states in paragraph 5.8.14 that "there should be a presumption in favour of 
the conservation of designated heritage assets and the more significant the designated 
heritage asset, the greater the presumption in favour of its conservation should be". 
Significance of a heritage asset can be harmed or lost through development within its 
setting.  


10. NPS EN-1 uses similar but not identical language to the NPPF (see below) saying that 
substantial harm to designated assets of the highest significance (including Grade I and 
Grade II* Listed Buildings) should be wholly exceptional, and substantial harm to Grade 
II buildings, Park and Garden assets should be exceptional.   


11. Paragraph 5.8.15 states that any harmful impact on the significance of a designated 
heritage asset should be weighed against the public benefit of the development.  The 
greater the harm to the significance of the heritage asset then the greater the 
justification needed for any loss. An application for a DCO should be refused if it will 
lead to substantial harm to or total loss of significance of a designated asset unless it 
can be demonstrated that "the substantial harm to or loss of significance is necessary in 
order to deliver substantial public benefits that outweigh that loss or harm". 


12. Paragraph 5.8.16 states that not all parts of a Conservation Area will necessarily 
contribute to the Conservation Area’s significance (and paragraphs 5.8.11 to 5.8.15 of 
NPS EN-1 only refer to those elements that do so contribute). The Secretary of State 
should therefore take into account the relevant significance of the element affects and 
its contribution to the significance of the Conservation Area as a whole.  


13. Paragraph 5.8.18 specifically refers to effects on settings (rather than physical effects) 
of designated assets, stating that the “[Secretary of State] should treat favourably 
applications that preserve those elements of the setting that make a positive 
contribution to, or better reveal the significance of, the asset. When considering 
applications that do not do this, the [Secretary of State] should weigh any negative 
effects against the wider benefits of the application. The greater the negative impact on 
the significance of the designated heritage asset, the greater the benefits that will be 
needed to justify approval”.  
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14. The interpretation and application of these tests was considered in the case of R on the 
application of John Mars Jones v The Secretary of State for Business, Energy and 
Industrial Strategy (the Jones case)1. The Jones case confirmed that the Secretary of 
State must identify and assess the particular significance of any heritage asset including 
its setting and that any substantial harm to designated assets of the highest 
significance should be wholly exceptional. Any harmful impact on the significance of a 
designated asset should be weighed against the public benefit of the development, 
recognising that the greater the harm to the significance of the heritage asset, the 
greater the justification will be needed for any loss. 


3 NATIONAL PLANNING POLICY FRAMEWORK 


3.1 The role of National Planning Policy Framework 


15. The National Planning Policy Framework (NPPF) sets out the Government’s planning 
policies for England and how these should be applied. It provides a framework within 
which locally-prepared plans for housing and other development can be produced. It 
does not contain specific policies for nationally significant infrastructure projects which 
are determined under the NSIP regime as per the Planning Act 2008 and relevant NPS 
(see paragraph 5 of the NPPF).  


3.2 NPPF and Heritage 


16. Heritage is dealt with within Section 16 of the NPPF (paragraphs 184 to 202).  


17. The NPPF uses similar but not identical language to NPS EN-1. 


18. Paragraph 193 of the NPPF states that when "considering the impact of a proposed 
development on the significance of a designated heritage asset, great weight should be 
given to the asset’s conservation (and the more important the asset, the greater the 
weight should be). This is irrespective of whether any potential harm amounts to 
substantial harm, total loss or less than substantial harm to its significance". Paragraph 
194 of the NPPF requires any harm to, or loss of, the significance of a designated 
heritage asset should require a "clear and convincing justification". 


19. Paragraph 195 of the NPPF states that where substantial harm to, or total loss of 
significance of, a designated asset is predicted then consent should be refused unless 
“it can be demonstrated that the substantial harm or total loss is necessary to achieve 
substantial public benefits that outweigh that harm or loss”.  


20. Paragraph 196 of the NPPF states that where less than substantial harm is predicted 
“this harm should be weighed against the public benefits of the proposal”. 


21. Paragraph 201 of the NPPF reflects the wording in paragraph 5.8.18 of NPS EN-1 with 
respect to World Heritage Sites and Conservation Areas in that not all parts may 
contribute equally to the significance of those designations. 


4 PLANNING (LISTED BUILDINGS AND CONSERVATION AREAS) ACT 1990 


4.1 Section 66 and Barnwell Manor 


22. The Local Impact Report submitted by Swale Borough Council refers to the statutory 
requirement set out in Section 66(1) of the Planning (Listed Buildings and Conservation 
Areas) Act 1990 and the Court of Appeal decision in the Barnwell Manor case2. 


23. Section 66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 
requires that a decision maker: 


                                            
1 [2017] EWHC 1111 (Admin), paragraphs 48-53 
2 [2014] EWCA Civ 137 
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"shall have special regard to the desirability of preserving the building or its setting 
or any features of special architectural or historic interest which it possesses”   


24. However, s66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 is 
not relevant to applications for DCOs as it only applies to planning permissions (as 
defined in the Planning (Listed Buildings and Conservation Areas) Act 1990). The 
Barnwell Manor cases concerns the interpretation of s66(1) and is therefore not 
relevant to this DCO application.  


25. Instead, the relevant statutory requirement is set out in Regulation 3 of the 
Infrastructure Planning (Decision) Regulations 2010. Regulation 3 states that: 


(1)     When deciding an application which affects a listed building or its setting, the 
 [Secretary of State] must have regard to the desirability of preserving the listed 
 building or its setting or any features of special architectural or historic 
 interest which it possesses. 


(2)      When deciding an application relating to a conservation area, the [Secretary of 
 State] must have regard to the desirability of preserving or enhancing the 
 character or appearance of that area. 


26. In paragraph 53 of the Jones case it was held that duty contained in Regulation 3 has 
"to be performed alongside the obligation to decide the application in accordance with 
the relevant national policy statement". Therefore if the Secretary of State had correctly 
considered the setting of the designated asset when applying the relevant paragraphs 
of EN-1, the obligation in Regulation 3 would be satisfied. 


5 CONCLUSION 


27. The NPS EN-1 sets out the necessary tests and direction on the weight to be given to 
significance of the heritage interested in the balancing exercise when considering 
applications that fall under it remit. 


28. The language used in articulating the tests and the weight given in the balance is 
similar to that provided for in the NPPF. 


29. Both the NPS EN-1 and NPPF state that substantial harm to designated assets of the 
highest significance (including Grade I and Grade II* Listed Buildings) should be wholly 
exceptional, and substantial harm to Grade II buildings, Park and Garden assets should 
be exceptional. 


30. Paragraph 5.8.15 of NPS EN-1 states that any harmful impact on the significance of a 
designated heritage asset should be weighed against the public benefit of the 
development.  The greater the harm to the significance of the heritage asset then the 
greater the justification needed for any loss. 


31. The appropriate statutory obligation is set out in Regulation 3 of the Infrastructure 
Planning (Decision) Regulations 2010. If the Secretary of State correctly considers the 
setting of the designated asset when applying the relevant heritage tests set out EN-1, 
the obligation in Regulation 3 will be satisfied.  
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1 INTRODUCTION 


1. This document provides Cleve Hill Solar Park Ltd’s (the Applicant’s) comments on responses 
made by other parties to the First Written Questions (ExQ1) published by the Planning 
Inspectorate (PINS) on 07 June 2019, relating to the Development Consent Order Application 
(the DCO Application) for Cleve Hill Solar Park (the Development). 


2. The following parties submitted responses to ExQ1 at Deadline 2: 


• Canterbury City Council 
• Environment Agency  


• Historic England 
• Kent County Council  
• Kent Wildlife Trust 
• Marie King 
• Marine Management Organisation 
• Natural England 
• Swale Borough Council 
• Janice Ely on behalf of The Ely Family 
• The Faversham Society 
• Tom King 


3. Table 1.1 lists the topics covered. The Applicant has commented on each of the responses 
made by the above parties in Section 2 of this document.  


Table 1.1: List of Topics 


PINS 
Reference 


Topic 


1.0 General, Cross-topic and Miscellaneous Questions 


1.1 Biodiversity and Nature Conservation (including HRA) 


1.2 Compulsory Acquisition, Temporary Possession and Other Land or Rights 
Considerations 


1.3 Cultural Heritage 


1.4 Draft Development Consent Order 


1.5 Environmental Statement, General 


1.6 Landscape and Visual Impact Assessment (LVIA), including RVAA and Glint and 
Glare 


1.7 Noise 


1.8 Socio-economics 


1.9 Traffic and Transport 


1.10 Water, Flooding and Coastal Defence 


4. References to the Application documentation are provided where necessary with hyperlinks 
according to the reference system set out in the Cleve Hill Solar Park Examination Library. 


5. This document is supported by two appendices: 


• Appendix A - Swale Borough Council Response to ExQ1 1.0.2; and 
• Appendix B - Natural Low Density Scrub Development Onsite.  



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000472-Examination%20Library%20Cleve%20Hill%20Solar%20Park%20PDF%20Version.pdf





The Applicant’s Comments on Deadline 2 Submissions 
ExQ1 Responses 


 


Arcus Consultancy Services Ltd             Cleve Hill Solar Park Ltd 


Page 2           July 2019 


2 RESPONSES TO THE EXAMINING AUTHORITY’S FIRST WRITTEN QUESTIONS AND THE APPLICANT’S COMMENTS 


2.1 General, Cross-topic and Miscellaneous Questions 


Table 2.1: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


1.0.2 Are Swale District, 
Canterbury City and Kent 


County Councils content with 
the summary of local 
planning policies set out in 
Chapter 6 of the 
Environmental Statement and 
the analysis of local planning 
policies at Appendix A of the 
Planning Statement? 


Swale 
Borough 


Council 
 


See Appendix A to this document. The Applicant has undertaken an assessment of the 
Development against planning policy and its impacts at both 


the National and Local level and these are reported in the 


Planning Statement submitted with the Application (APP-
254).  


 
The Applicant’s response to the topic specific policy covered 
in these comments can be found in the Applicant’s response 
to the Swale Borough Council Local Impact Report (REP2-
033). 
 
The Applicant disagrees with Swale BC interpretation of the 
role of NPS and Local Planning Policy. The Applicant's 
planning and legal advisors have prepared a Written 
Representation comprising planning policy and legal 
submissions addressing the role of policy and procedure in 
determining NSIP applications (REP2-026) which was 
submitted at Deadline 2. 
 


Canterbury 
City Council 


Additional policies from Canterbury District Local 
Plan 2017 should be added:  
 


• Policy HE1 – Historic Environment and 
Heritage Assets,  


• Policy OS12 of the Local Plan 2017,  
• LB13 River Corridors,  


 
In relation to Appendix A of the Planning Statement, 
CCC has the following comments to make:  
 


• It is considered that paragraph 281 dealing 
with policy LB12 in particular, does not 
acknowledge that the test of the policy is to 


The Applicant notes that HE 1 and OS 12 are additional 
policies to those agreed as relevant for consideration with 
Canterbury at the Section 42 response stage.  
 
Policy LB 13 is present both in the list of policies in the ES, 
and in the Planning Statement, Appendix A, Section 6.1.6 
(APP-254).  


 
An assessment of these policies is provided here. 
 


• HE1 - Historic Environment and Heritage Assets 


• OS12 - Green Infrastructure 


• LB13 - River Corridors 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000433-7.4%20Planning%20Statement.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000433-7.4%20Planning%20Statement.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000694-10.5.1%20Response%20to%20SBC%20LIR.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000694-10.5.1%20Response%20to%20SBC%20LIR.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000433-7.4%20Planning%20Statement.pdf
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Ref. Question Respondent Response Applicant’s Comments 


‘restore, enhance and extend the ecological 
value of the Seasalter marshes’  


• Chapter 6.1.2. of the Planning Statement 
on the Design, Landscape and Visual 
considerations do not acknowledge the 
policy LB2 dealing with the impact on the 
Area of High Landscape Value designations 
and policy LB3 seeking to protect the 


unspoilt scenic quality of the undeveloped 
coast. 


 


Policy HE 1 Historic Environment and Heritage Assets 
seeks to protect, conserve and enhance the historic 
environment. Development will not be permitted 
where it is likely to cause substantial harm to the 
significance of heritage assets or their setting unless it 
is necessary to achieve substantial public benefit that 
would outweigh the harm or loss.  
 
A detailed assessment of the effects of the Development on 
the historic environment has been provided in Chapter 11 
Cultural Heritage and Archaeology (APP-041) of the ES. In 
addition, consideration of various historic environment assets 
in the context of archaeology policy is provided under section 
6.1.4, Appendix A of the Planning Statement (APP-254). The 
Development is assessed to have very limited effects on 
heritage assets in Canterbury district, none of which are 
considered to cause substantial harm. On balance, it is 
considered that the benefits of the development in terms of 
generating clean renewable energy outweigh the modest 
effects on the historic landscape character. Therefore, the 


Applicant considers that the Development is compliant with 
this policy.  
 
Policy OS 12 Green Infrastructure seeks to protect and 
enhance existing green infrastructure and proposes that 
developments should incorporate and extend green space for 
habitats and recreational use.  As part of the scheme there 
are a number of grassland habitats that will be created, 
replacing the current arable farmland. This is outlined in the 
Landscape and Biodiversity Management Plan (APP-203). The 
Applicant considers that the Development complies with this 
policy.  


 
An arable reversion habitat management area of c. 56 
hectares in the north-eastern part of the site will not be 
developed and will provide habitats for a number of bird 
species.  
 
In terms of recreational uses, all existing public rights of way 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000220-6.1.11%20Heritage.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000433-7.4%20Planning%20Statement.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf
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Ref. Question Respondent Response Applicant’s Comments 


which run through the site or close to the site will remain 
throughout all phases of the Development. In addition, a new 
permissive path will be created in the eastern part of the site, 
facilitating circular walks and increasing the opportunities for 
recreation. This is described in section 13.4 of Chapter 13 - 
Socio-economics (APP-043) and is shown on Figure 13.1 
(APP-060). 
 
Policy LB 13 River Corridors In essence, the policy 
states that development shall show how the 
environment within river corridors and river 
catchments, including the landscape, water 
environment and wildlife habitats, will be conserved 
and enhanced.  
 
No part of the Development infrastructure is situated within 
Canterbury district. Enhancements set out in the LBMP (APP-
203) will fall partly within Canterbury district where the 
Freshwater Grazing Marsh Habitat Management Area falls 
within the Canterbury area. 


 
Assessment of the effects on the landscape and how the 
Development seeks to protect it and enhance it is set out in 
Chapter 7 of the ES Landscape and Visual Impact Assessment 
(APP-037), whilst the effects on Biodiversity and Wildlife are 
assessed in Chapter 8 Ecology (APP-038) and Chapter 9 
Ornithology (APP-039). Mitigation and enhancement 
measures for both Landscape and Biodiversity/Wildlife 
Habitats are set out in the LBMP. Assessment of the effects of 
the Development on the water environment is set out in 
Chapter 6.1.10 Hydrology (APP-040), with embedded 
mitigation measures set out in the Outline Construction and 


Environmental Management Plan (APP-205). 
 
Response to Planning Statement Appendix A query: 
The Planning Statement provides a high-level summary 
assessment of policy compliance.  
 
A full assessment of biodiversity impacts/benefits arising from 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000239-6.2.13%20Soc-ec%20Figure.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000217-6.1.8%20Ecology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000219-6.1.10%20Hydrology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000384-6.4.5.4%20Outline%20CEMP.pdf
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Ref. Question Respondent Response Applicant’s Comments 


the Development and the landscape impacts on designations, 
including Areas of High Landscape Value, is provided in the 
Environmental Statement including Chapters 7 - LVIA (APP-
037), 8 - Ecology (APP-038) and 9 - Ornithology (APP-039) 
and the Outline Landscape and Biodiversity Management Plan 
(LBMP) (APP-203) which sets out the detail of the ecological 
mitigation, maintenance and enhancement measures 
proposed as part of the Development.  
 
In particular, the LBMP sets out mitigation and enhancement 
measures, such as the Arable Reversion Habitat Management 
Area, for species within the Swale SPA SPA/SSSI/Ramsar Site, 
where the Seasalter marshes are located. 
 
The Applicant has also prepared Biodiversity Metric 
Calculations which have been submitted at Deadline 2 (REP2-
045) and predict an overall net gain in biodiversity as a result 
of the habitat changes proposed as part of the Development. 
 
Policy LB 3 has been assessed in the Planning Statement 


(APP-254) in Appendix A, section 6.1.6.2. 
 


Kent County 
Council 


The County Council considers that the following 
planning policies should be included within Chapter 
6 of the Environmental Statement (ES): National 
Planning Policy Framework (NPPF):  
 
• Paragraph 98. Planning policies and decisions 
should protect and enhance public rights of way and 
access, including taking opportunities to provide 
better facilities for users, for example by adding links 


to existing rights of way networks including National 
Trails. Swale Borough Council adopted Local Plan 
(Bearing Fruits 2031):  
 
• Policy CP 5 - Health and wellbeing 
• Policy DM 6 - Managing transport demand and 
impact Canterbury City Council adopted Canterbury 
District Local Plan (July 2017):  


The Applicant notes that these are additional policies to those 
agreed as relevant for consideration with Kent at the Section 
42 response stage.  
 
Paragraph 98 Footpaths – A detailed assessment of impacts 
on Public Rights of Way forms part of the assessment in 
section 13.5.1.4 Recreation of ES Chapter 13 - Socio-
economics, Tourism, Recreation and Land Use (APP-043). The 
Applicant consulted on options for public right of way 


enhancement at the Section 42 consultation stage and took 
responses from a range of consultees including members of 
the public into account in formulating the permissive footpath 
proposals and the design of the Development around existing 
public rights of way which were included in the Application. 
 
CP5 – Health and Well Being seeks to protect and improve 
the health of Swale’s population. Relevant elements of the 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000217-6.1.8%20Ecology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000706-10.6.5%20Biodiversity%20Metric%20Calculations.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000706-10.6.5%20Biodiversity%20Metric%20Calculations.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000433-7.4%20Planning%20Statement.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf
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Ref. Question Respondent Response Applicant’s Comments 


• Policy OS12 Green Infrastructure 
 


policy advise that proposals should safeguard community 
services and facilities, safeguard and provide open space and 
green infrastructure, promote cycling and walking, and create 
safe environments. The Development would not negatively 
impact any community services and facilities. The effects of 
the Development on recreation and public rights of way are 
fully assessed in Chapter 13 Socio-economics, Tourism, 
Recreation and Land Use (APP-043). The Development will 
safeguard all existing PRoWs which cross or are adjacent to 
the Development site. Further, as part of the Development 
the green infrastructure is proposed as outlined in the 
Biodiversity and Landscape Management Plan (APP-203). 
 
DM 6 Managing Transport Demand and Access – The 
Applicant notes that this policy does not exist in the 
Canterbury District Local plan, but rather in the Swale 
Borough Council Local Plan Bearing Fruits 2031. Traffic and 
Transport Impacts are assessed in full in Chapter 14 of the ES 
Traffic and Access (APP-044). The Applicant has engaged in 
consultation with KCC Highways and local residents 


throughout the development process and has developed an 
Outline Construction Traffic Management Plan (Examination 
Library reference APP-245) to mitigate construction impacts. 
 
OS 12 Green Infrastructure seeks to protect and enhance 
existing green infrastructure and proposes that developments 
should incorporate and extend green space for habitats and 
recreational use.  As part of the Development there are a 
number of grassland habitats that will be created, replacing 
the current arable farmland. This is outlined in the Landscape 
and Biodiversity Management Plan (APP-203).  
 


An arable reversion habitat management area of c. 56 
hectares in the north-eastern part of the site will provide 
habitats for a number of bird species. All existing public rights 
of way which run through the site or close to the site will 
remain throughout all phases of the Development.  
 
There is a new permissive path which will be created in the 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000223-6.1.14%20Access.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000424-6.4.14.1%20Outline%20CTMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf
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eastern part of the site, facilitating circular walks and 
increasing the opportunities for recreation, this is described in 
section 13.4 of Chapter 13 - Socio-economics (APP-043). 
 


1.0.8 Although National Policy 
Statements (NPSs) EN-1, EN-
3 and EN-5 are referred to in 
the Planning Statement [APP-
254], it is acknowledged that 
no NPSs are designated in 
respect of solar PV or energy 
storage developments. The 
Examining Authority’s 
preliminary view is that 
policies in NPSs EN-1 and EN-
5 are potentially ‘important 
and relevant’ matters for the 
Examination. The Applicant 
and Interested Parties are 
invited to comment on the 


applicability of NPSs to the 
policy framework within 
which the application should 
be determined, and to 
identify any particular policies 
in the NPSs that they 
consider to be important and 
relevant to this examination, 
as described under 
s105(2)(c) of the Planning 
Act 2008. 


Swale 
Borough 
Council 


The Council has already addressed this point to 
some extent both in its Local Impact Report 
(paragraphs 5.1.1 to 5.1.4), comments which should 
be taken into account here, and in its Written 
Representation (paragraph 8). The Council’s view is 
principally to the effect that as there is no NPS for 
solar power or battery storage local policy must be 
given greater weight than might otherwise be the 
case in an NSIP examination, and that the NSIP 
process itself is not the place to lead such guidance. 
 
Having said this, NPS EN-1 does contain useful 
policy on the generic impacts of energy schemes 
which are relevant and useful, in particular on air 
quality, biodiversity, flood risk, historic environment, 
landscape and visual, noise and vibration, socio-


economic and traffic and transport. For instance, 
within para 5.13.12 on mitigation for traffic impacts 
the NPS sets out that ‘if an applicant suggests that 
the costs of meeting any obligations or requirements 
would make the proposal economically unviable 
this should not in itself justify the relaxation by the 
IPC of any obligations or requirements needed to 
secure the mitigation’. 
 
National Planning Practice Guidance (NPPG), 
particularly paragraph 013 of the section on 


Renewable and low carbon energy, gives useful 
national guidance on solar farms and recognises the 
importance of landscape and amenity impacts and 
that the views of local communities likely to be 
affected should be listened to. It encourages the 
focusing of large scale solar farms on previously 
developed and non-agricultural land, and where it is 
allowed on agricultural land that the proposal allows 


The Applicant disagrees with Swale Borough Council’s 
interpretation of the role of NPS and Local Planning Policy. A 
Written Representation (REP2-026) comprising planning 
policy and legal submissions addressing the role of policy and 
procedure in determining NSIP applications was submitted at 
Deadline 2. The Written Representation explains the role and 
weight to be afforded to national and local policy, and the 
LIR. 
 
The two Ministerial Statements referenced outlined the 
Government’s approach to the consideration of Solar 
developments in April 2013 and March 2015 as reforms to the 
planning process were progressed. These set out that solar is 
viewed by the Government as an important part of the UK’s 
future energy mix (Paragraph 2 Ministerial Statement Eric 
Pickles March 25th 2015), but that a balancing exercise is 


required in the consideration of each application. (Eric Pickles 
2015, Greg Barker April 2013). They do not specifically give 
precedence to local policies or community needs over national 
requirements but acknowledge a balanced approach is 
needed. The Applicant wishes to highlight the full wording of 
paragraph 5 of the Ministerial Statement of 25th March 2015 
(Eric Pickles). This is typical of the rhetoric the Ministerial 
Statements used and also identifies that some of the 
Ministerial references quoted such as “trash the local 
environment” are potentially less balanced in the absence of 
the wider context. 


 
“Meeting our energy goals should not be used to justify the 
wrong development in the wrong location and this includes 
the unnecessary use of high quality agricultural land. 
Protecting the global environment is not an excuse to trash 
the local environment. When we published our new planning 
guidance in support of the Framework, we set out the 
particular factors relating to large scale ground mounted solar 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf
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for continued agricultural use.  
 
The Council would also like to draw attention to a 
speech by Minister for Energy and Climate Change 
(Greg Barker) on 25th April 2013 where he stated 
that whilst solar energy is an exciting opportunity to 
be seized this should not be ‘at any cost…in any 
place…if it rides roughshod over the view of local 
communities’ and its use should be ‘mindful of the 
wider environmental and visual impacts’.  
 
Finally, in a Written Ministerial Statement of 25th 
March 2015 the Secretary of State for Communities 
and Local Government (Eric Pickles) wrote that 
‘Protecting the global environment is not an excuse 
to trash the local environment’ and ‘meeting our 
energy goals should not be used to justify the wrong 
development in the wrong location’.  
 
To the extent mentioned here the Council considers 


that in the absence of an NPS there are already 
clear signals from Government, and from local 
policy, that large scale solar farms on agricultural 
land are not without potential objection. The Council 
remains concerned that in the absence of NPS for 
solar or battery storage development this application 
is premature and may proceed in advance of 
properly considered policy advice, which it may not 
accord with. 
 
The Council can entirely appreciate why NSIPs are 
dealt with as they are, relieving the Local Planning 


Authority of the task of rehearsing and deciding on 
matters already determined by National Policy 
Statements. In this case there is no relevant NPS 
and it seems that the applicant considers that the 
decision should be taken in accordance with the 
existing NPSs that are not specific to this 
technology. The Council does not consider this to be 


photovoltaic farms that a local council will need to consider. 
These include making effective use of previously developed 
land and, where a proposal involves agricultural land, being 
quite clear this is necessary and that poorer quality land is to 
be used in preference to land of a higher quality.” 
 
The Applicant has undertaken an extensive assessment of the 
Development and its impacts at both the national and local 
level and these are reported in detail in the ES technical 


chapters and Planning Statement (APP-254) to allow detailed 
consideration of the DCO Application to be undertaken. This is 
entirely consistent with the approach advocated in the 
Ministerial Statements. 
 
An Agricultural Land Classification report was submitted with 
the Application (APP-244) and the impact of the Development 
on land-use is assessed in ES Chapter 13 - Socio-economics, 
Tourism, Recreation and Land Use (APP-043) at section 
13.5.1.5.  This assessment demonstrated that approximately 
95% of the arable land within the Development site is Grade 


3b. It is agreed that the impact on high quality agricultural 
land is limited. 
 
The Council are misunderstanding the NSIP process and the 
role of National policy by seeking to progress a prematurity 
argument. The Applicant refers to section 2.3 of the 
NSIP Policy and Procedure Written Representation submitted 
at Deadline 2 (REP2-026) which clearly shows how other NSIP 
projects, where there was not a technology specific NPS, have 
been determined. The Applicant would highlight that there 
have been a number of projects, as set out in the table in 
section 2.3, that were for infrastructure that subsequently 
became subject to an NPS with the publication of the NPS for 
National Networks and therefore the Council’s concerns on 
determination ahead of any such NPS being published are ill 
founded.  
 
“Enormous scale” and “at a height unlike other solar farms” 
are relative descriptions used here with no context. The 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000433-7.4%20Planning%20Statement.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000423-6.4.13.1%20ALC%20Survey.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf
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good enough. In the absence of a relevant NPS 
there are enough caveats and caution in existing 
NPSs and in the NPPG, as well as in local 
Development Plan policy, to indicate that now is not 
the right time to approve a scheme of this nature 
with its enormous scale, set right on the edge on the 
coast and the Special Protection Area, utilising 
untried battery storage technology and, due to its 
position on low lying land liable to flooding, being 
designed at a height quite unlike other solar farms in 
an area of extremely flat topography where its effect 
on landscape, heritage assets and residents will be 
magnified. 
 


highest points of the solar panels are between 3.0 and 3.9 m 
above ground level which is not out of context with other 
solar developments or indeed with features in the landscape 
surrounding the development site such as the sea defences 
and grid infrastructure described in section 7.3.3.9 of the 
LVIA chapter (APP-037) where aesthetic factors are 
discussed. 
 
Solar PV is a mature technology, as of April 20191, the UK had 
4,387.4 MW of installed capacity of ground mounted solar PV 
developments of 5 to 25 MWp installed capacity and 
1,539.5 MWp of installed capacity of developments of over 
25 MWp. 
 
As of June 20192 there is approximately 700 MW of battery 
storage installed in the UK with projected capacity by the end 
of the year potentially 1.2 GW. It is not therefore considered 
by the Applicant to be untried technology. 
 


The Applicant refers to the DL2 response by KCC quoted 


below, which supports its position. 
 


Canterbury 
City Council 


It is agreed that NPS EN1, EN3 and EN5 are relevant 
to the determination of this DCO application. 
Nonetheless, it is highlighted that EN-1 does not list 
the solar farm as a type of renewable energy within 
its scope, however it deals with a need for in 
general. 
 


This is agreed by the Applicant. 


Kent County 
Council 


The County Council recognises that there is a lack of 
planning policy in relation to large scale solar parks 


both nationally and locally. The Overarching National 
Policy Statement for Energy July 2011 (EN-1) is 
outdated in relation to the new policy landscape, 
where there are new economic and environmental 


This is agreed by the Applicant. 


                                            
1 https://www.gov.uk/government/statistics/solar-photovoltaics-deployment 
2 https://www.solarpowerportal.co.uk/blogs/uk_battery_storage_capacity_could_reach_70_growth_in_2019_as_business_model 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://www.gov.uk/government/statistics/solar-photovoltaics-deployment

https://www.solarpowerportal.co.uk/blogs/uk_battery_storage_capacity_could_reach_70_growth_in_2019_as_business_model
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opportunities and concerns, and changes in 
technology. For example, the Policy Statement 
details the types of renewable energy sources within 
its scope (paragraph 1.4.5) – and solar power is not 
listed. This may be due to solar power technology 
not being progressed to a feasible scale as to have a 
significant input into energy production at the time 
the National Policy Statement (NPS) was produced.  
 
EN-1 does however consider the fundamental need 
for more renewable energy (paragraph 2.2.23). 
Renewable energy is noted as being able to assist in 
meeting the EU renewable energy 2020 target, 
increase energy security and reduce carbon 
emissions (paragraph 3.3.11). EN-1 considers 
further the need to replace closing electricity 
generating capacity and the need for more electricity 
capacity to support an increased supply from 
renewables.  
 


EN-1 also considers the intermittency of renewables 
and the challenges this may bring (paragraph 
3.3.12). However, the changes in battery storage 
and in transmission infrastructure alongside flexible 
generation has helped to ease some of these 
concerns. This further highlights where the NPS may 
not be up to date with current evolving technology.  
 
The County Council recognises that Government 
policy is changing. The Climate Change Act 2008 
looks likely to be amended to have a more 
challenging carbon target3 . The Government has 


recently announced a zero-carbon target for 20504 , 
and the need to adhere to the Paris Agreement to 
reduce carbon emissions in line with a 1.5 degree 


                                            
3 https://www.gov.uk/government/news/pm-theresa-may-we-will-end-uk-contribution-to-climate-change-by-2050  
4 https://www.gov.uk/government/news/pm-theresa-may-we-will-end-uk-contribution-to-climate-change-by-2050  



https://www.gov.uk/government/news/pm-theresa-may-we-will-end-uk-contribution-to-climate-change-by-2050

https://www.gov.uk/government/news/pm-theresa-may-we-will-end-uk-contribution-to-climate-change-by-2050
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temperature rise, and seeking to explore setting a 
more ambitious target5. The Government has 
highlighted that there is a need to increase 
electricity production significantly from different 
sources of renewable energy to meet the 
electrification of heat and transport6. Although these 
aspirations are not currently presented within an 
NPS, there is clearly support from Government to 
increase the level of renewable energy generation.  
 
KCC considers therefore that although some parts of 
EN-1 may be outdated, there are still some elements 
of the NPS that could be pertinent to the application. 
As highlighted above, although the technologies 
considered in EN-1 do not cover solar power, KCC 
considers that there is an overall movement towards 
more sustainable means of energy production that is 
consistent across the NPS - this must be considered 
in the policy framework against which this 
application is determined.  


 
KCC would also like to note that there are a number 
of solar parks within Kent. The Examining Authority 
should note that there are a number of local 
authorities across the UK looking at developing solar 
farms as potential income generators and to meet 
carbon targets. Notably, West Sussex County Council 
have built two solar farms, Warrington have bought 
up solar farms outside of their area, and many are 
developing proposals including Essex County 
Council. 
 


The 
Faversham 
Society 


1. Our understanding is that the critical test for a 
NSIP is conformity with National Planning 
Statements (NPSs) rather than with any Local Plans. 


1 & 2. The Applicant disagrees with this interpretation of the 
role of National Policy and refers to the Written 
Representation on NSIP Policy and Procedure submitted at 


                                            
5 https://www.gov.uk/government/news/climate-experts-asked-for-advice-on-net-zero-target  
6 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700496/clean-growth-strategy-correction-april-2018.pdf  



https://www.gov.uk/government/news/climate-experts-asked-for-advice-on-net-zero-target

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700496/clean-growth-strategy-correction-april-2018.pdf
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However, there is no NPS for either solar power or 
battery storage technology. Given the 
unprecedented scale of this development (see 9. 
Below) the Faversham Society regards it as totally 
inappropriate and indeed reckless to proceed 
without such planning statements for guidance. We 
support the view of Swale Borough Council that this 
constitutes a fundamental objection to the proposal. 
2. Presumably appropriate NPSs will be developed in 
future so it might additionally be argued that 
consideration of the current, clearly singular, 
proposal would likely preempt or prejudice such 
development. 
3. In relation to our objections to Heritage Impact 
on listed buildings, the need to balance ‘benefits’ 
and ‘harm’ lacks any basis for judgement without 
relevant NPSs 
4. Your question relates to the Applicant’s 
suggestion that NPSs EN-1 and EN-5 are potentially 
‘relevant and important’ in relation to the 


Examination. We firmly assert that they are neither, 
other than in a very general (and unsupportive) 
sense for EN-1. (see 7. & 8. below) 
5. The Applicant refers to the National Policy 
Statement on Renewable Energy (EN-3) which 
provides no guidance on solar energy or battery 
storage installations and is therefore irrelevant. 
6. Similarly the National Policy Statement for 
Electricity Networks (EN-5) relates primarily to new 
overhead electricity lines of 132kV and above, along 
with associated sub-stations etc. It refers 
consistently to the impact of power lines and its 


focus is clear. No such infrastructure 
is proposed in the application and there is no 
reference to PV arrays or energy storage systems. 
We believe that EN- 5 therefore can be discounted 
along with EN-3. 
7. The Overarching National Policy Statement for 
Energy (EN-1) provides the background for the 


Deadline 2 (REP2-026) which confirms that NPS EN1 is 
relevant. The Applicant also refers to its responses to the 
comments of the Council above in relation to projects which 
have been consented prior to a relevant NPS being in place.   
 


The Applicant refers to the DL2 response by KCC quoted 
above, which supports its position. 


 
3. The Applicant is also preparing a Written Representation on 
Heritage Policy to be submitted in advance of Deadline 3 
which sets out the methodology and balancing exercise to be 
followed for assessing cultural heritage assets for an NSIP 
project. 


 
4. An Assessment of the Project against the requirements of 
EN-1 is undertaken is section 3.3.1.1 of the Planning 
Statement (APP-254). Also see response to points 1 & 2 
above. 


 
5. See response to points 1 & 2 above. 


 
6 & 7. See response to points 1 & 2 above and the 
assessment undertaken in the Planning Statement of EN-1 
and EN-5. 


 
8. The assessments referred to are provided in the application  
as follows: 


• Habitats and Impact on European sites. ES Chapter 8 
- Ecology [APP-038], Chapter 9 - Ornithology [APP-
039], and the Report to Inform an Appropriate 
Assessment [APP-026]. 


• Flood Risk The Applicant has undertaken a Flood 
Risk Assessment [APP-227], which concludes that 
over a 100 year period, there would be a negligible 
effect on flood risk as a result of the Development 
(see paragraph 164) and beneficial over a shorter 
time period (see paragraph 165).  A SoCG has been 
agreed with the EA which confirms the acceptability 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000433-7.4%20Planning%20Statement.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000217-6.1.8%20Ecology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000406-6.4.10.1%20FRA.pdf
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consideration of other NPSs on specific technologies, 
but equally makes no reference, nor provides 
guidance on solar or energy storage. Whilst EN-1 is 
supportive of low carbon 
energy production it is not in any sense supportive 
of development on the scale of the proposed CHSP. 
Rather it encourages decentralised and community 
installations with increased connectivity, as well as 
supporting reducing energy demand. 
8. NPS EN-1 also stresses the importance of 
considering the impact on tourism and rights of way, 
wildlife habitats, European sites, and landscape 
issues, especially in coastal areas. Importantly it 
highlights the dangers of flood risk and advocates 
the siting of vulnerable 
parts of developments away from areas of highest 
risk. 
9. We can only speculate as to the reasons why 
there are no NPSs for solar energy. Whilst large 
scale batteries have only become of interest 


recently, PV cells were developed in the 1950s and 
we used them extensively in space applications in 
the 1960s. Large scale (over 200MW) PV arrays 
have been developed worldwide since 2012 (India) 
but they are (unsurprisingly) predominantly in 
remote locations in China, India and the USA. The 
only other current solar power station in Europe over 
200MW is in Cestas, France (300MW 2015) It is 
itself an 
outlier, being twice the size of the largest in 
Germany. The largest in the UK is currently 72 MW 
at Shotwick, Flintshire (2016, completed in 6 


weeks). 


of the FRA [AS-017]. 
• Visual effects are assessed in Chapter 7 - Landscape 


and Visual Impact Assessment [APP-037]. 
• Impacts on tourism and rights of way receptors are 


assessed in ES Chapter 13 – Socio-economics, 
Tourism, Recreation and Land Use [APP-043] section 
13.5.1.4 and in a wider context within the chapter. 


 
9 & 10. The scale of development at CHSP is not 
unprecedented. The largest consented solar development in 
Europe scheduled to be operational in 2021 is Iberdrola’s 
Pizarro scheme in Spain’s Extremadura Region which will 
cover 1,300 ha and generate 590 MW (68% larger than 
CHSP). Other large-scale solar developments are in the 
development phase across Spain as it implements plans to 
replace 7 nuclear power stations with renewables by 2050. 
There are also two other NSIP scale solar projects in the UK 
development pipeline, Little Crow Solar Park7 and Sunnica 
Energy Farm8. 


 
Solar PV is a mature technology, as of April 20199, the UK had 
4,387.4 MW of installed capacity of ground mounted solar PV 
developments of 5 to 25 MWp installed capacity and 
1,539.5 MWp of installed capacity of developments of over 
25 MWp. 
 
As of June 201910 there is approximately 700 MW of battery 
storage installed in the UK with projected capacity by the end 
of the year potentially 1.2 GW.  
 
Lithium ion batteries are not untried technology, they are 
widely used at various scales domestically, industrially and 
commercially (e.g., mobile phones, electric cars and grid scale 


                                            
7 https://infrastructure.planninginspectorate.gov.uk/projects/yorkshire-and-the-humber/little-crow-solar-park/ 
8 https://infrastructure.planninginspectorate.gov.uk/projects/eastern/sunnica-energy-farm/?ipcsection=overview 
9 https://www.gov.uk/government/statistics/solar-photovoltaics-deployment 
10 https://www.solarpowerportal.co.uk/blogs/uk_battery_storage_capacity_could_reach_70_growth_in_2019_as_business_model 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000531-Cleve%20Hill%20LTD%20-%20SoCG%20between%20App%20and%20EA_Redacted.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf

https://infrastructure.planninginspectorate.gov.uk/projects/yorkshire-and-the-humber/little-crow-solar-park/

https://infrastructure.planninginspectorate.gov.uk/projects/eastern/sunnica-energy-farm/?ipcsection=overview

https://www.gov.uk/government/statistics/solar-photovoltaics-deployment

https://www.solarpowerportal.co.uk/blogs/uk_battery_storage_capacity_could_reach_70_growth_in_2019_as_business_model
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10. Clearly the proposed CHSP at 300MW is well 
beyond anything envisaged and well beyond the 
scope of existing NPSs and planning experience in 
the UK. Any solar array development on this scale 
must surely require national policy guidance. 
Additionally, the proposal for such a large scale 
energy storage system using emerging and 
potentially hazardous technology requires specific 
national policy guidance.  
11. In conclusion, the Faversham Society is firmly of 
the view that not only is there a lack of NPS 
guidance to determine the CHSP proposal, it is 
inappropriate to consider at this time an application 
of this unprecedented scale and with still emerging 
technology. 
 


energy storage). Their use is regulated in the UK by The 
Batteries and Accumulators (Placing on the Market) 
Regulations 2008 (as amended) and the Waste Batteries and 
Accumulators Regulations 2009 (as amended)11. 
 
11. For the reasons outlined above the Applicant does not 
agree with this statement. 


Tom King and 
Marie King 


In support of Swale Borough Council's Local Impact 
Report, as The National Planning Policy Framework 
(NPPF) contains no specific policies for solar power 
development I do not believe it is appropriate for 


NPS EN-3 or EN-5 to be used to assess this 
application. NPS EN-1 does, in part, refer to this 
type of application. As required by Section 105 of 
The Planning Act 2008, in the absence of a specific 
NPS for solar power, the Secretary of State must 
have regard to SBC's LIR and is not bound to decide 
the application in accordance with any particular 
NPS. Additionally, in the absence of a specific and 
relevant NPS, local planning policy should be 
referred to when considering this application 
including Swale Borough Council and Kent County 


Council planning policies. 
 


The Applicant disagrees with this interpretation of the role of 
National Policy and refers to the Written Representation on 
NSIP Policy and Procedure submitted at Deadline 2 (REP2-


026). The Applicant also refers to the DL2 response by 


KCC quoted above, which supports its position. 


Janice Ely on 
Behalf of the 
Ely Family 


I am writing on behalf of the Ely Family in support of 
the views expressed in the Local Impact Report 
produced by Swale Borough Council.  


The Applicant submitted a response to Swale Borough 
Council’s LIR at Deadline 2 (REP2-033). 


 


                                            
11 https://www.gov.uk/guidance/regulations-batteries-and-waste-batteries 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000694-10.5.1%20Response%20to%20SBC%20LIR.pdf

https://www.gov.uk/guidance/regulations-batteries-and-waste-batteries
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In particular, regarding National Planning Policy, we 
note that paragraph 5.1.1 of the SBC Report states 
that: 
 
EN-3 does not provide any guidance on solar energy 
or battery storage installations and can effectively be 
discounted; whilst EN-5 principally relates to new 
overhead electricity lines and associated 
infrastructure, which are not proposed here.  
 
Also, with regard to EN-1, that Paragraph 5.1.3 
highlights the need for Infrastructure Planning 
Commission to have regard to habitats and whether 
a project may have a significant effect on a 
European site, consider alternatives, minimise flood 
risk, as well as also considering visual intrusion on 
coastal areas, the impact on tourism and on rights of 
way.  
 


We further consider the last paragraph of 5.1.3 of 
the SBC Report to be an extremely important one. 
This states that:  
 
In the absence of a specific NPS relating to solar 
power or battery storage, and given the inevitable 
tensions between the efficiency of the technology, 
use of greenfield sites, areas of wildlife conservation 
and heritage significance and use of agricultural land 
versus deployment of solar technology on rooftops 
or use of previously developed sites, there is clearly 
a big question about whether any NSIP project for 


solar power, let alone one of this scale in such a 
sensitive location, should be approved on an ad hoc 
basis without regard being had to comprehensive 
and strategic policy in the form of an NPS. The 
battery storage technology proposed is also new and 
largely untested, meaning that its possible impacts 
are not yet fully understood.  


The Applicant disagrees with this interpretation of the role of 
National Policy and refers to the Written Representation on 
NSIP Policy and Procedure submitted at Deadline 2 (REP2-


026). The Applicant refers to the DL2 response by KCC 
quoted above, which supports its position. 


 
The assessments referred to in EN-1 highlighted in this 
response are provided in the application as follows: 


 
• Habitats and Impact on European sites. ES Chapter 8 


- Ecology [APP-038], Chapter 9 - Ornithology [APP-
039], and the Report to Inform an Appropriate 
Assessment [APP-026]. 


• Consideration of Alternatives: ES Chapter 4 Site 
Selection Development Design and Consideration of 
Alternatives [APP-034]. 


• Flood Risk The Applicant has undertaken a Flood 
Risk Assessment [APP-227], which concludes that 
over a 100 year period, there would be a negligible 


effect on flood risk as a result of the Development 
(see paragraph 164) and beneficial over a shorter 
time period (see paragraph 165).  A SoCG has been 
agreed with the EA which confirms the acceptability 
of the FRA [AS-017]. 


• Visual Intrusion Chapter 7 - Landscape and Visual 
Impact Assessment [APP-037]. 


• Impact on tourism and rights of way ES Chapter 13 
– Socio-economics, Tourism, Recreation and Land 
Use [APP-043] section 13.5.1.4 and in a wider 
context within the chapter. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000687-10.2.1%20WR%20Policy%20and%20Procedure.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000217-6.1.8%20Ecology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000406-6.4.10.1%20FRA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000531-Cleve%20Hill%20LTD%20-%20SoCG%20between%20App%20and%20EA_Redacted.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf
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Paragraph 5.1.4 of the SBC Report then concludes 
the section on Planning Policy:  
 
The National Planning Policy Framework (NPPF) 
contains no specific policies for NSIP development, 
meaning that the NPSs, which do not refer to solar 
energy or battery storage projects, are the main 
source of national policy in relation to this 
application. Accordingly, as required by Section 105 
of The Planning Act 2008, in the absence of a 
specific NPS for solar power, the Secretary of State 
must have regard to this LIR and is not bound to 
decide the application in accordance with any 
particular NPS.  
 
We therefore fully support Swale Borough Council in 
its view that, in the absence of National Policy for 
this type of development, Local Policy should be 
referred to. 


1.0.9 Does Swale Borough Council 
agree that prior approval for 
working outside restricted 
hours should normally be 
sought beforehand by the 
Applicant? 
 


Swale 
Borough 
Council 


This question refers to paragraph 60 of the non-
technical summary and paragraph 162 of the main 
ES (although this appears to mean paragraph 163). 
The matter at issue is whether any approved 
working hours ought to be extended in exceptional 
circumstances, and whether or not the prior 
approval of the Council ought then to be sought. In 
the Council’s views there should no question of any 
approved working hours being extended other than 
in unanticipated emergency situations, especially 
considering the allowance for a start up and close 


down hour at either end of the core working hours. 
In an emergency situation (unless the emergency 
requires a prolonged response) it seems 
unreasonable, and very likely impractical, to seek 
prior approval for out of hours activity so the Council 
cannot see any circumstances in which prior 
approval is logical. However, a requirement to notify 
the Council of any exceptional situations or breaches 


The Applicant’s response to ExQ1 submitted at Deadline 2 
(REP2-006) stated that it is happy to define exceptional 
circumstances and any conditions related to prior approval in 
an updated version of the Outline Construction Environmental 
Management Plan and Outline Construction Traffic 
Management Plan to be provided before Deadline 3. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000683-10.1%20Applicant's%20Responses%20to%20ExQ1.pdf
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of approved working hours within 48 hours of these 
occurring might be sensible and allow for monitoring 
of the situation. 
 


2.2 Biodiversity and Nature Conservation (including HRA) 


Table 2.2: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments  


1.1.1 Are Natural England, Kent 
Wildlife Trust, RSPB and the 
Local Authorities content with 
the approach to defining study 
areas for wildlife surveys and 
assessment in Chapter 8 of the 
Environmental Statement [APP-
038]and the appended survey 
reports? 
 


Are the same parties content 
with the explanation of how the 
zone of influence for 
ornithological study and 
assessment was determined, 
especially in relation to the 
functional linkage identified 
between affected habitats on 
the development site and 
interest features of the Swale 
SSSI, SPA and Ramsar site 


Swale 
Borough 
Council 


No comment. The Applicant understands that Swale Borough Council 
defers to Natural England and Kent County Council on 
biodiversity and nature conservation issues. 


Natural 
England 


Natural England has produced standing advice12 for 
protected species, including on survey 
requirements. We would expect the Applicant to 
follow this, and would only provide bespoke advice 
on protected species where they form part of a 
SSSI or in exceptional circumstances. In this case, 
we will provide bespoke comment on the draft 


licences for great crested newts and water voles, 
but refer the Examining Authority to our standing 
advice for all other (non-SSSI) species. In relation 
to the ornithological assessment, Natural England is 
content with approach to defining study areas and 
the explanation of how the zone of influence was 
determined, as set out in section 9.2.2 of Chapter 9 
of the ES [APP-039]. 


The Applicant has followed Natural England standing advice, 
and welcomes Natural England’s confirmation of the 
acceptability of the approach to the definition of study areas 
for the ornithological assessments.   


Canterbury 
City Council 


CCC defers to KCC and Natural England. This is noted by the Applicant. 


                                            
12 https://infrastructure.planninginspectorate.gov.uk/pr 



https://infrastructure.planninginspectorate.gov.uk/projects/yorkshire-and-the-humber/little-crow-solar-park/
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(Chapter 9 of the 
Environmental Statement [APP-
039] and the RIAA [APP-026])? 


Kent County 
Council 


KCC is satisfied with the range of surveys carried 
out by the applicant recording the species within 
habitats to be retained. The County Council is 
deferring to Natural England on matters relating to 
designated sites. 


The Applicant welcomes KCC agreement on the range of 
ecological surveys undertaken and notes that KCC defers to 
Natural England on matters relating to designated sites. 


Kent Wildlife 
Trust 


The answer to both these questions, having had 
regard to proportionality, is yes. While the bird 
populations present clearly move in and out of the 
survey area, and studying these wider movement 
may give a clearer understanding of the relative 
importance of the application site to the SPA as a 
whole, the key areas (adjacent intertidal including 
eel-grass beds, grazing marsh) have been included, 
and a suitable method (i.e. ‘peak-mean’) has been 
proposed to assess and mitigate the impacts. 
Questions remain regarding the mitigation 
(considered elsewhere), but we think it unlikely that 
this could be dealt with by increasing the survey 
area. 


The Applicant welcomes Kent Wildlife Trust’s agreement on 
these points. 


1.1.4 Are Natural England, Kent 
Wildlife Trust, RSPB and the 
Local Authorities content that 
the various 2015 protected 
species surveys, some of which 
were carried out in accordance 
with subsequently updated 
guidance, and the 2016 
breeding bird and flight activity 
surveys are sufficiently up to 
date to facilitate an accurate 
assessment, noting the timing 


and results of the updated 
phase 1 habitat survey in 
February 2018? 


Swale 
Borough 
Council 


No comment The Applicant understands that Swale Borough Council 
defers to Natural England and Kent County Council on 
biodiversity and nature conservation issues. 


Natural 
England 


Natural England is currently reviewing the draft 
licences the Applicant has produced for great 
crested newts and water voles. This will include 
comment on whether the survey information 
presented is sufficiently up-to-date. Once this 
review has been concluded, we will issue a Letter of 
No Impediment (LONI), and, therefore, have no 
further comment to make at this time. 
 


The draft licences have been produced based on existing 
survey data and a worst-case approach to allow confidence 
that adverse effect on protected species can be sufficiently 
mitigated.  The LONI was requested on this basis as per 
previous meetings/discussions with Natural England.  
 
An updated survey for GCN was carried out in 2018, and 
further update surveys for GCN and water vole commenced 
in spring 2019 and will continue for through the summer 


(water vole) to inform the future full licence application 
ahead of construction, and any future deviation from the 
draft licences which will have already been provided.  This 
approach has been agreed with Natural England. 
 


Canterbury 
City Council 


CCC defers to KCC and Natural England. 
 


This is noted by the Applicant. 
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Kent County 
Council 


The County Council is deferring to Natural England 
on matters relating to designated sites. The County 
Council understands that the retained habitats 
within the site have not significantly changed 
between 2015 and 2018; therefore, KCC is satisfied 
that the survey results of the habitat to be retained 
are appropriate. 
 


The Applicant welcomes Kent County Council’s agreement on 
these points. 


Kent Wildlife 
Trust 


The protected species surveys should be updated in 
line with the guidance13 and licencing requirements. 
We understand the Applicant is aware of this and is 
undertaking updated surveys. 


Updated survey for GCN was carried out in 2018, and further 
update surveys for GCN and water vole is being undertaken 
in 2019 to inform the future full licence application.   
 
This has been discussed with Natural England as per their 
comment above. 
 


1.1.8 A Natural England review of the 
impacts of solar farms on birds 
is referred to in the non-
technical summary of the 
Environmental Statement 


(paragraph 158 of APP-249]. 
Could the Applicant confirm the 
full reference and submit a 
copy into the Examination? 
In relation to potential bird 
mortality or injury through 
collision with solar panels or 
fences, are the Applicant, 
Natural England, Kent Wildlife 
Trust, RSPB or the Local 
Authorities aware of any 


relevant monitoring studies at 
existing solar farm sites? 


Swale 
Borough 
Council 


No comment. The Applicant understands that Swale Borough Council 
defers to Natural England and Kent County Council on 
biodiversity and nature conservation issues. 


Natural 
England 


Natural England understands the Applicant will 
submit the review of the impacts of solar farms 
referred to. The aim of the report (dated August 
2016) was to synthesis the available evidence (from 
scientific research papers and grey literature, 
including planning decisions) on the ecological 
impacts of solar farms, particularly on birds and 
bats. Natural England is not aware of any 
monitoring of existing solar farms, other than those 
studies identified in the review referred to above. 
This concluded that the small amount of scientific 
and grey literature available suggests that bird 
collision risk from solar panels is very low, and that 


there is likely to be more of a collision risk 
presented by infrastructure associated with solar 
developments, such as overhead power lines 


The report was submitted to the Examination as Appendix 3 
to the Applicant’s responses to the Examining Authorities 
First Written Questions (REP2-009). 


Canterbury CCC defers to KCC and Natural England. This is noted by the Applicant. 


                                            
ojects/yorkshire-and-the-humber/little-crow-solar-park/ 
13 https://infrastructure.planninginspectorate.gov.uk/projects/eastern/sunnica-energy-farm/?ipcsection=overview 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000609-Appendix%203%20-%20Evidence%20review%20of%20the%20impact%20of%20solar%20farms%20on%20birds,%20bats%20and%20general%20ecology.pdf

https://infrastructure.planninginspectorate.gov.uk/projects/eastern/sunnica-energy-farm/?ipcsection=overview
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City Council  


Kent County 
Council 


The County Council has no comment to raise on this 
question and is deferring to Natural England. 
 


This is noted by the Applicant. 


Kent Wildlife 
Trust 


Kent Wildlife Trust is not aware of any monitoring 
studies at existing east-west solar farm sites. The 
most recent review of the literature we are aware 
of, Taylor et al. (2019)14, identifies some risk, but 


acknowledges the need for more research across all 
types of solar array. 
 


The review referred to was submitted to the Examination as 
Appendix 4 to the Applicant’s responses to the Examining 
Authorities First Written Questions (REP2-010). 
 


1.1.17 Could Natural England explain 
the rationale for the inclusion 
of the existing coastal flood 
defences at the site within the 
boundaries of the statutory 
nature conservation 
notifications/ designations 
(SSSI, SPA, Ramsar)? 


Natural 
England 


The Swale SSSI boundary is aligned with an easily 
recognisable feature, which in this location (unit 74) 
is the sea wall. The habitat features for which this 
part of the SSSI is notified are ditches and reedbed, 
which support aggregations of bearded tit and 
marsh harrier in the wintering season, assemblages 
of wintering and passage bird species, vascular 
plant assemblage and invertebrate assemblage. 
Similarly, the SPA and Ramsar are aligned with the 
SSSI, to ensure the boundary is an easily 
recognisable feature. 
 


The boundary of the statutory nature conservation 
designations in proximity to the northern part of the 
Development site is the borrow dyke which divides the 
arable land from the South Swale Nature Reserve, as shown 
in ES Figure 8.3 (APP-055).  The ditches and reedbed 
referenced in Natural England’s response lie on the landward 
side of the existing coastal flood defences. The Applicant 
therefore considers that the existing coastal flood defence 
structure itself is included in the designations by virtue of 
lying in between freshwater and marine components of the 
designations rather than for its own characteristics. 
    


1.1.21 There are several birds 
identified on the information 
sheet for the Swale Ramsar site 
(and in section 5.2.3 of the 
RIAA [APP-026]) ‘for possible 
future consideration under 
criterion 6’. Please could 
Natural England confirm the 
status of these features? Is it 
likely that the Ramsar citation 
will be updated in the near 


Natural 
England 


The species in question are ringed plover, wigeon, 
pintail shoveler and black-tailed godwit. Four of 
these (pintail, wigeon, shoveler and black-tailed 
godwit) are considered ‘main component’ species of 
the wintering waterbird assemblage of the SPA and 
Ramsar site. Therefore, these species are covered 
by the existing designations even though they are 
not individually named. The fifth species, ringed 
plover, is identified on the Ramsar Information 
Sheet as important in the passage period. The 
latest WeBS 5 year peak mean for ringed plover is 


The Applicant agrees with Natural England’s response.  
 
Following discussion and agreement with Natural England, 
22 bird species were identified as main component species 
of the SPA wintering assemblage, on which the assessment 
should focus. This is described in paragraphs 67-68 of ES 
Chapter 9: Ornithology of the ES (APP-039) and paragraphs 
56-57 of the RIAA (APP-026). The potential effects of the 
Development on the wintering assemblage feature of The 
Swale SPA/Ramsar have been assessed by considering the 
potential effects of the Development on each of the 22 


                                            
 
14 https://www.gov.uk/government/statistics/solar-photovoltaics-deployment 
14 https://www.solarpowerportal.co.uk/blogs/uk_ 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000610-Appendix%204%20-%20Potential%20Ecological%20Impacts%20of%20Ground-Mounted%20Solar%20Panels.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000205-5.2%20RIAA.pdf

https://www.gov.uk/government/statistics/solar-photovoltaics-deployment

https://www.solarpowerportal.co.uk/blogs/uk_battery_storage_capacity_could_reach_70_growth_in_2019_as_business_model
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future to include these as 
features under Criterion 6? 
 


255 (12/13 – 17/18), which does not qualify it as a 
main component species. Nevertheless it 
contributes to the waterbird assemblage, and 
should be captured under any assessment of 
impacts on the assemblage. Therefore, whilst we 
currently have no information on any timetables for 
future updates to the Ramsar Citation, we can 
confirm that these species are captured in the by 
the assemblage feature of the SPA and Ramsar site. 
 


component species. This includes the four main component 
species listed here: pintail, wigeon, shoveler and black-tailed 
godwit, but excludes ringed plover, which was not identified 
as a main component species of the SPA assemblage. 
 
Paragraph 71 of ES Chapter 9: Ornithology of the ES (APP-
039) and paragraph 61 of the RIAA (APP-026) repeat 
Natural England’s advice as to why the assessment for the 
Ramsar designation should consider the same 22 component 
species as the SPA. 
 


1.1.25 Is Natural England content that 
the RIAA [APP-026] includes 
sufficient regard for the Swale 
and Medway European Marine 
Site and its Conservation 
Objectives? 


Natural 
England 


Natural England’s advice in relation to The Swale 
Estuary MCZ is set out at paragraph 3.6.2 – 3.6.3 of 
this Written Representation. Standard best practice 
pollution control measures are sufficient to mitigate 
potential impacts on the MCZ, which underpins the 
Swale and Medway European Marine Site (EMS). 
The EMS covers the marine parts of The Swale SPA 
and Medway Estuary and Marshes SPA. Therefore, 
our view is that the RIAA [APP-026] does have 


sufficient regard for its Conservation Objectives. 
 


Natural England’s Written Representation is (REP2-096). 
 
The Applicant welcomes Natural England’s confirmation that 
they are content on this point. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000218-6.1.9%20Ornithology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000205-5.2%20RIAA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000669-Natural%20England%20-%20Deadline%202%20Submission.pdf
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1.1.27 Given the survey findings that 
there was almost no 
coincidence between Brent 
goose and the two target 
waders (golden plover and 
lapwing) in the same fields at 
the same time, could the 
Applicant confirm the extent to 
which the evidence used to 
support the design of the 
Arable Reversion Habitat 
Management Area can be relied 
upon to ensure that both will 
successfully coexist in the 
requisite numbers within the 
same mitigation area? 
Could Natural England expand 
on the statement in its 
Relevant Representation [RR-
826] that golden plover and 


lapwing feed on soil and 
surface invertebrates and do 
not compete for the same food 
as Brent geese and can 
‘potentially’ be accommodated 
on the same piece of mitigation 
land. What factors does Natural 
England consider might 
determine whether lapwing, 
golden plover and Brent goose 
can be accommodated on the 
same piece of mitigation land? 


Are Natural England, RSPB or 
Kent Wildlife Trust aware of 
any types of inter-species 
competition or interaction that 
might restrict the capability of 
the area to support the 
necessary density of all three 


Natural 
England 


As set out in paragraph 3.4.6 of this Written 
Representation, Natural England’s view is that as 
they eat different food, geese and waders do not 
compete with each other and can use the same 
piece of land. The factors determining whether both 
types of species can be accommodated will be 
whether there is physically enough space for the 
different flocks, and whether management for one 
does not hinder the other’s ability to forage. The 
crucial factor, in Natural England’s opinion, is 
whether the intensive grassland management 
necessary to feed the brent geese hinders the 
waders’ ability to get to their invertebrate prey. 
These waders prefer muddy patches where it is 
easy to probe for earthworms. As set out in 
paragraph 3.4.9 of this Written Representation, 
Natural England recommends that the Applicant 
provides further information on whether the 
lapwings and golden plovers were found foraging 
together in the Gillings et al (2007) study, whether 


competition for the same resources is likely, and 
hence whether it is appropriate to add the bird-days 
for the different species into a combined plover-
days figure. 


Natural England’s Written Representation is (REP2-096). 
 
As advised by Natural England during pre-application 
consultation, the management of the AR HMA is focussed on 
the provision of sufficient resources for Brent geese. The aim 
is therefore to provide a nutrient-rich short sward grassland 
favoured by this species. However, short-sward grassland is 
also known to be a habitat used, often preferentially, by 
golden plovers and lapwings – this was described in the 
literature review in Section 9.6.2.2 of Appendix A9.1: 
Ornithology Technical Appendix (APP-223) and Section 
6.1.2.5 of the RIAA (APP-026). The type of grassland 
preferred is short-sward (<10 cm), permanent and long-
established; such grassland would typically have a close 
sward without frequent muddy patches, providing the 
suitable micro-climate within which the birds’ invertebrate 
prey is available to them above, at and near the soil surface. 
Barnard and Thompson (1985) analysed sward density as 
part of their study into foraging by gulls and plovers and 
found that older pastures (>25 years old) were preferred by 


foraging lapwings over newly established grassland (<4 
years since sowed) and had a significantly higher sward 
density than newly established grassland. It is also proposed 
to fertilise the sward using farmyard manure, additionally 
providing suitable conditions for the birds’ invertebrate prey. 
It is therefore the Applicant’s view that the proposed 
management of the AR HMA to provide short-sward, 
fertilised grassland provides suitable conditions for foraging 
golden plover and lapwing as well as Brent goose. 
 
The Applicant has reviewed the Gillings et al. (2007) study. 
There is insufficient detail in the paper about individual field 


use to ascertain how often lapwings and golden plovers 
were found foraging together and potentially competing for 
resources. However, the paper does state, for example: “In 
general both species selected and avoided the same 
habitats”.  
 
Where the paper describes the bird-days/ha use by golden 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000669-Natural%20England%20-%20Deadline%202%20Submission.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000402-6.4.9.1%20Ornithology%20Report.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000205-5.2%20RIAA.pdf
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species of birds? Do Natural 
England, RSPB or Kent Wildlife 
Trust consider that any 
additional evidence is required 
from the Applicant in this 
regard? 


plovers and lapwings, it states: “…transect fields sustained 
on average 250,000 Golden Plover bird-days (range 
165,000–301,000) and 160,000 Lapwing bird-days (range 
126,000–259,000) per winter (October to February). These 
equate to densities of 121 Golden Plover bird-days/ha and 
78 Lapwing bird-days/ha when calculated over the whole 
study area. However, plovers were concentrated into very 
few fields, meaning that although the total study area was 
2063 ha, the area actually used (sum of field areas weighted 
by their frequency of occupancy) was only 160 ha, giving 
densities of 1,560 Golden Plover bird-days/ha and 1,000 
Lapwing bird-days/ha.”  
 
Whilst this does not specifically state that the 160 ha area 
was used by both species, the Applicant is of the opinion 
that any significant segregation between lapwings and 
golden plovers would have been reported in the paper.  
 
See also the Applicant’s comments on KWT response to the 
same question below. 


 


Kent Wildlife 
Trust 
 


As geese feed on vegetation and the plovers 
(lapwing and golden plover) feed on invertebrates 
there should be no direct competition between 
these groups. However, as there will be competition 
between geese and some of the invertebrates 
(those that feed on grass, and by extension those 
that feed on grass-feeding invertebrates), it is 
possible that geese can reduce the amount of 
invertebrate prey available to the plovers. While 
there is evidence as to the negative effect of geese 
grazing on invertebrate populations15,16 these 


The primary food source for golden plovers and lapwings is 
earthworms that are found near the soil surface, 
supplemented by other invertebrates at and within the top 
approximately 3 cm of the soil. It is therefore unlikely that a 
potential reduction in grass-feeding invertebrates, should it 
occur, would negatively affect the availability of favoured 
invertebrate prey for golden plovers and lapwings. The 
Applicant agrees with KWT that the evidence of negative 
effects of goose grazing on invertebrate populations is not 
directly applicable to the Development. 
 


                                            
battery_storage_capacity_could_reach_70_growth_in_2019_as_business_model 
15  
https://www.gov.uk/guidance/regulations-batteries-and-waste-batteries 
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studies, being of hyperabundant Arctic-geese, are 
not directly applicable to Cleve Hill.  
 
Having regard to the lack of coincidence between 
Brent goose and the two target waders (golden 
plover and lapwing) in the same fields at the same 
time, Kent Wildlife Trust has not found any studies 
that would explain this.  
 
Of greater concern are assumptions made regarding 
interactions between lapwing and golden plover as 
applied to the mitigation area. We copy the relevant 
section of our Written Representation below:  
 
The Ornithology Technical Appendix (APP-223) sets 
out the case for using 1,560 and 1000 bird-days/ha 
as a measure of the capacity of the Brent goose 
mitigation area for golden plover and lapwing 
respectively (paragraphs 129-131). These figures 
come from a study of a 2,063 ha mixed arable area, 


and arise from a ‘sum of the field areas weighted by 
their frequency of occupancy.17 ’ As such they are a 
measure of the preferential use of certain fields 
within a wider arable landscape, and should be 
used with caution. A number of studies have 
suggested that these species feed opportunistically 
on a range of open habitats (arable and grassland 
types) within a landscape, probably determined by 
prey availability and field size (E.G. Mason & 
Macdonald (1999)18).  
 
Paragraph 133 of the Ornithology Technical 


Appendix (APP-223) concludes that there is a 


The Applicant agrees with KWT’s interpretation of the 
Gillings et al. (2007) study in relation to the bird-days 
measure. We also recognise that they represent a measure 
of preferential use of certain fields within a wider arable 
landscape and that golden plovers and lapwings feed 
opportunistically on a range of open habitats within a 
landscape. The Applicant is of the opinion that this is directly 
applicable to the mitigation provided by the AR HMA – it is 
designed with the aim of providing enhanced grassland 
resources for these species to forage within the wider north 
Kent landscape surrounding the Swale, where they find large 
expanses of suitable foraging habitat in the grassland and 
arable habitats to the east and west of the site and on the 
Isle of Sheppey, as well as the extensive intertidal habitats. 
The AR HMA will provide part of the foraging range and 
resources for a large number of birds and is not intended to 
supply all of the foraging needs for a small number of 
individuals. 
 
The Applicant welcomes the review of evidence provided by 


KWT in relation to competition between golden plovers and 
lapwings. The reference to segregation of the two species by 
Fuller & Youngman (1979) appears to be somewhat 
anecdotal and hypothetical – it was not the focus of the 
study, nor was any statistical analysis applied to test the 
theory; furthermore, the available habitat at the 
Development site is rather uniform, with no obvious 
differences between different parts of fields that would 
facilitate such separation. Gregory (1987) states that values 
of α (a measure of overlap in use of habitats) was very high, 
suggesting near total overlap between the two species in his 
study area. Thompson (1983), referred to by Gregory 


(1987), only speculated that interspecific competition may 


                                                                                                                                                                                                                  
Hyperabundant herbivores limit habitat availability and influence nest site selection of Arctic‐breeding birds. Journal of Applied Ecology 56 (4), 976 - 987 
17 Gillings, S., Fuller, R.J. and Sutherland, W. (2007). Winter field use and habitat selection by Eurasian Golden Plovers Pluvialis apricaria and Northern Lapwings Vanellus 
vanellus on arable farmland. Ibis 149: 509-520 
18 C.F. Mason & S.M. Macdonald (1999) Habitat use by Lapwings and Golden Plovers in a largely arable landscape, Bird Study, 46:1, 89-99, DOI: 10.1080/00063659909461118 
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shortfall in provision for lapwing, but states 
“Lapwing and golden plover overlap to a large 
extent in their foraging requirements, feeding on 
similar invertebrate prey, and therefore assuming 
they are interchangeable, the AR HMA would 
support more lapwing-days if there are fewer 
golden plover-days to support.” This assumes that 
there is competition between the two species, and 
the bird-day figures used as a starting point were 
limited by this competition. This does not appear to 
be supported by the literature.  
 
Fuller & Youngman (1979)19 state that “Both 
species frequently occurred in the same field when 
feeding and roosting, but the fact that general field 
preferences were the same does not rule out the 
possibility of a more subtle habitat segregation, 
such as preference for different soil conditions. On 
occasions we observed that Golden Plovers tended 
to feed on the higher parts of fields occupied by the 


two species. Such differences may be linked to 
varying diet, which is perhaps the most probable 
means of ecological separation in winter.” 
 
Gregory (1987)20 states that “…Thompson (1983) 
speculated from his results that Golden Plovers may 
peck for prey at shallower soil depths than 
Lapwings, so reducing inter-specific competition.” In 
Barnard & Thompson (1985)21 , it is stated that “In 
the absence of gulls, golden plovers have no 
significant effect on lapwing time budgeting and 
feeding efficiency.” The above papers suggest that 


be reduced by foraging a different soil depths, but the 
theory is untested and not reported in any other studies of 
the foraging behaviour of the two species. Regarding 
Barnard & Thompson (1985), the lack of impact of golden 
plovers on the time budgeting and feeding efficiency of 
lapwing cannot be correlated with an absence of competition 
for resources and this potentially provides support for the 
Applicant’s position; if both species feed in the same location 
on the same resources with unaffected foraging efficiency, 
then depletion of resources will occur more rapidly than if 
there was an effect of one species on the other. Hence if 
one species is under-utilising the available resources, then 
more will be available for the other species. That study went 
on to report that interspecific aggression appears to be 
related to prey depletion as the local density of birds 
increases, and increases in local density of birds within the 
flock results in a reduction in individual feeding efficiency. 
Barnard & Thompson (1985) also report that in established 
foraging flocks within fields, there tends to be a much lower 
density of lapwings in those parts of the flock containing 


golden plovers and vice versa, which indicates that there is 
direct competition for resources. 
 
The evidence in these studies which have been used to 
inform the Applicant’s position is supportive of the 
assumptions made in the assessment, specifically in relation 
to paragraph 133 of the Ornithology technical appendix 
[APP-223]. The Applicant does not agree that additional 
evidence is needed. 
 
However, the Applicant recognises that there is a degree of 
uncertainty in this respect. This is one reason why a very 


                                            
19 R. J. Fuller & R. E. Youngman (1979) The utilisation of farmland by Golden Plovers wintering in southern England, Bird Study, 26:1, 37-46, DOI: 
10.1080/00063657909476615 
20 Richard D. Gregory (1987) Comparative winter feeding ecology of Lapwings Vanellus vanellus and Golden Plovers Pluvialis apricaria on cereals and grasslands in the Lower 
Derwent Valley, North Yorkshire, Bird Study, 34:3, 244-250, DOI: 10.1080/00063658709476968 
21 Barnard, C.J. & Thompson, D.B.A. (1985) Gulls and Plovers: The Ecology and Behaviour of Mixed-Species Feeding Groups. Publ. Croom Helm, London 
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golden plover avoid direct competition with 
Lapwing, and therefore their presence makes little 
difference to the availability of food for lapwings. 
The exception to this is when lapwing are under 
pressure from black-headed gulls, who steal their 
food. While blackheaded gulls were recorded during 
the Cleve Hill bird surveys, it is not stated if they 
were acting in such a way.  
 
More evidence is needed to back up the assumption 
made in paragraph 133 of the Ornithology Technical 
Appendix, or additional mitigation for lapwing needs 
to be identified. 
 
 


precautionary approach has been taken to measuring the 
use of the Development site by the wintering birds. The 
assessment for the Development has been made on the 
basis of only using the highest of any counts made in each 
month of the baseline surveys and averaging these peak 
monthly counts. This is in contrast for example to Gillings 
(2007) where the bird-days capacity of the utilised arable 
fields was calculated on the basis of the average across all 
survey visits. The result of use of the peak-mean for the 
CHSP assessment is likely to result in an overestimation of 
the use of the site and hence there is likely to be a degree of 
over-provision of the area required to mitigate for loss of 
foraging are to the Development. This is illustrated by the 
difference in two metrics for lapwing and golden plover: (i) 
the inter-annual mean of the intra-annual monthly peak-
mean (using just the highest counts each month), and (ii) 
the interannual mean of the intra-annual monthly mean 
(using all counts each month); for lapwings (i) results in 
56,023 bird-days (Oct-Mar) compared to (ii) 23,237 bird-
days (which equates to 23.2 ha of land based on 1,000 bird-


days per hectare), whilst for golden plover (i) results in 
28,801 bird-days (Oct-Mar) compared to (ii) 7,877 bird-days 
(which equates to 5 ha based on 1,560 bird-days per ha). 
 


1.1.28 In relation to the effectiveness 
of the proposed Arable 
Reversion Habitat Management 
Area, Natural England’s 
Relevant Representation [RR-
826] highlights uncertainties 
around the bird-days 


calculations for lapwing and 
golden plover. Could the 
Applicant and Natural England 
provide an update on 
discussions to resolve these 
uncertainties? 


Natural 
England 


As noted in our answer to question 1.1.27, and 
paragraphs 3.4.6-9 of this Written Representation, 
Natural England’s view is that further information is 
needed to resolve the uncertainties surrounding the 
mitigation land for lapwings and golden plovers. 


Natural England’s Written Representation is (REP2-096). 
 
The Applicant and Natural England will continue to discuss 
this issue and provide an update ahead of Deadline 3. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000669-Natural%20England%20-%20Deadline%202%20Submission.pdf
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1.1.30 Paragraph 163 of the RIAA 
[APP-026] states that the 
Arable Reversion Habitat 
Management Area will be 
established prior to 
construction, whereas 
paragraph 204 states that the 
Arable Reversion Habitat 
Management Area will be 
established during the 
construction phase. The Outline 
LBMP [APP-203] states that this 
will be established ‘at the start 
of the construction phase, or 
prior to the start of the first 
winter of the construction 
phase, whichever is earlier’.  
The ornithological and 
hydrological assessments in the 
Environment Statement appear 


to rely on the conversion of 
arable to grassland prior to the 
start of construction of the 
solar panel tables and arrays. 
For the avoidance of doubt, 
could the Applicant confirm at 
what point in the programme 
the fields hosting the solar 
arrays, the Arable Reversion 
Habitat Management Area and 
each of the other Habitat 
Management Areas would be 


established, and how this was 
incorporated into the 
assessments? 
Could the Applicant also clarify 
where in the Outline LBMP or in 
the Outline CEMP the 
requirement for pre-


Natural 
England 


Natural England considers that more detail is 
needed in the LBMP regarding the timing and 
management of the AR HMA, to provide certainty 
that it will provide sufficient and suitable habitat. 
We understand from our common ground 
discussions with the Applicant that the LBMP will be 
updated to take account of these concerns 


The Applicant discussed this point at a meeting with Natural 
England on 18 June 2019 and will provide an updated 
version of the Outline LBMP (APP-203) including the 
additional detail requested on the timing of implementation 
and the methods of establishing and maintaining the Arable 
Reversion Habitat Management Area, ahead of Deadline 3 (1 
August 2019). 


Kent Wildlife 
Trust 


From our Written Representation:  
 
The Landscape and Biodiversity Management Plan 
(LBMP) sets out how the mitigation and 
enhancements for species and habitats will be 
achieved, and is therefore a key document. It needs 
to give confidence that the desired outcomes can 
be achieved, while giving enough flexibility to tweak 
the management in response to monitoring if 
necessary, and also provide enough certainty for 
the purposes of the Habitats Regulations. As the 


document currently stands, it lacks sufficient detail 
to give confidence that it can meet these aims.  
 
In particular, we would like to know how the 
Applicant proposes to control grazing densities 
within the perimeter fencing. At present, the LBMP 
treats the area within the perimeter fences as single 


The Applicant discussed these points at a meeting with Kent 
Wildlife Trust on 17 June 2019 and will provide an updated 
version of the Outline LBMP (APP-203) including 
consideration of the additional detail requested on water 
levels, stocking densities and livestock controls ahead of 
Deadline 3 (1 August 2019). 
 
 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf
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construction sowing is secured? 
Could the Applicant provide a 
plan to show the relevant 
areas? 
Are Natural England, RSPB, 
Kent Wildlife Trust and other 
nature conservation interests 
content that the Outline LBMP 
[APP-203] and draft 
Requirement 4 in the dDCO 
[APP-016] form a sound basis 
for ensuring that the necessary 
mitigation would be secured 
through any DCO or do they 
consider that there should 
there be more detail and 
assurance on the timing of 
seeding and establishment in 
the Outline LBMP? 


compartments, but as can be seen from Habitat 
Management Areas figure (Figure 9.3 within APP-
056) these areas can be divided into the ditches 
and buffers that are proposed to mitigate impacts 
on marsh harriers, and grassland under solar 
panels. It can be expected that outcomes between 
these two areas for any given grazing density (for 
the combined area) will be different, owing to the 
different growing conditions between them and 
behaviour of grazing stock. Another consideration is 
the prevention of poaching of ditch banks. We 
therefore consider it necessary to be able to control 
the grazing density between these areas separately. 
The provisions for grazing within the LBMP also 
need to be robust enough to avoid being 
compromised by commercial grazing interests.  
 
We would also like to see more information 
regarding control of water levels within the LBMP. 
To achieve some of the aims of the document with 


regard to ditches and associated habitats, water 
levels will need to be raised. It may also be 
necessary to differentially control water levels in 
different areas of the site. We have started to 
progress this issue with the Applicant via the 
Habitat Management Steering Group, and will be 
providing more specific recommendations to them, 
particularly where it has a direct influence on water 
levels within the Special Protection Area.  
 
We also have to consider how deliverable the LBMP 
is. Specifically, we would like reassurance that the 


manure required for the plan is likely to be 
available. As it is claimed that this ‘dunging’ will also 
benefit invertebrates (on which lapwing and golden 
plover feed), we assume the Applicant will be 







                                     The Applicant’s Comments on Deadline 2 Submissions
                            ExQ1 Responses 


 


Cleve Hill Solar Park Ltd          Arcus Consultancy Services Ltd 


July 2019           Page 29 


Ref. Question Respondent Response Applicant’s Comments  


sourcing it from ivermectin-free cattle, owing to the 
negative effects of this on invertebrates22. The 
same concern (ivermectin-free cattle) should be 
considered where grazing is part of the LBMP. 


1.1.45 In the Applicant’s response to 
Relevant Representations [AS-
009], it is noted that 
negotiations and work are 
ongoing with Natural England 
and the Habitat Management 
Steering Group on the various 
management plans and 
prescriptions, including the 
promotion of extensive reedbed 
systems, and the inclusion of 
relevant provisions in a future 
iteration of the Outline LBMP. 
Could the Applicant provide an 
update on the current situation 
regarding progress on agreeing 
the management and 
monitoring prescriptions for the 
proposed Arable Reversion 
Habitat Management Area, 
Freshwater Grazing Marsh 
Habitat Management Area, 
Lowland Grassland Meadow 
Habitat Management Area (and 
the other Habitat Management 
Areas) with Natural England, 
the Kent Wildlife Trust, the 
RSPB and any other relevant 
consultees? Any necessary 
updates to the Outline LBMP 


Natural 
England  


Natural England’s view is that the LBMP could be an 
appropriate means of securing the monitoring of the 
Habitat Management Areas and any adaptive 
management necessary. However, more detail is 
needed in relation to the monitoring, targets and 
triggers for remedial action. More detail is also 
needed on water level management across the 
whole site, wetland management, and on the SSSI 
enhancement proposals. 


The Applicant discussed these points at a meeting with 
Natural England on 18 June 2019 and will provide an 
updated version of the Outline LBMP (APP-203) including the 
additional detail requested in the response on 
implementation monitoring and management ahead of 
Deadline 3 (1 August 2019). 


Kent Wildlife 
Trust 


We have considered the content of the LBMP in 
ExQ1.1.30 and we feel it is difficult to separate this 
question from that one. The phrase ‘necessary 
remedial measures’ introduces uncertainty into the 
proposals, and as we state in our answer to 
ExQ1.1.30 while flexibility to ‘tweak’ management is 
a good idea, the starting point needs to be a degree 
of certainty that the aims will be achieved, 
particularly with regard to the SPA species. Our best 
answer to this question at the present time would 
be that subject to a suitably robust LBMP with 
regard to habitat creation and management, we see 
no reason why ‘monitoring’ and ‘remedial measures’ 
could not also be covered within the same LBMP 
and DCO requirement, subject to satisfying the 
requirements of Habitats Regulations Assessment. 


The Applicant discussed this point at a meeting with Kent 
Wildlife Trust on 17 June 2019 and will provide an updated 
version of the Outline LBMP (APP-203) including the 
additional detail requested ahead of Deadline 3 (1 August 
2019). 
 
The Applicant notes KWT’s comments on the approach to 
securing the LBMP through DCO requirements and confirms 
that the latest draft DCO provided at Deadline 2 [REP2-003] 
provides at Requirement 4 for a final LBMP to be provided 
prior to commencement of works. 


                                            
22 For example, Foster, G, Bennett, J & Bateman, M. (2014). Effects of ivermectin residues on dung invertebrate communities in a UK farmland habitat. Insect Conservation and 
Diversity. 7. 10.1111/icad.12030. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf
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should also be provided. 
Are Kent Wildlife Trust, Natural 
England and the RSPB content 
that the LBMP is an appropriate 
means of securing the 
monitoring of the Habitat 
Management Areas and 
provision of any necessary 
remedial measures? 


1.1.47 In his Relevant Representation, 
Mr Hatchwell [RR-148] refers to 
a European eel population on 
the proposed development site. 
Could the Applicant and the 
Environment Agency confirm 
whether the drainage ditches 
and other watercourses on and 
around the application site 
contain fish populations 
(including European eels) and if 


so, whether the Proposed 
Development could result in 
any likely significant effects on 
these species? 
The Environmental Statement 
explains that mammal-friendly 
box-section culverts would be 
utilised for new and upgraded 
culverts [APP-035]. Can the 
Applicant explain how safe 
passage through the culverts of 


any fish and eel populations 
would be ensured? 
 


Environment 
Agency 


We can confirm that there are eels in the water 
courses to the east of the Cleve Hill site. It is very 
likely that they enter the site via the Nagden Sluice 
at TR 02727 64464, and as such this sluice needs to 
be maintained to allow the safe passage of eels. 


The Applicant understands from the Environment Agency 
that ditches to the east of the application site contain fish 
populations (including European eels).  If fish are present, 
the Development would result in beneficial likely significant 
effects on these species through the water quality 
improvements described in section 8.5.1.1 of ES Chapter 8 - 
Ecology (APP-038), proposals to increase water levels in 
ditches within the site and the fish-friendly nature of ditch 
interventions. 
 
The detailed design for the culverts is yet to be undertaken 


however, the culverts will be designed to ensure safe 
passage in accordance with current EA guidance provided in 
Appendix 10.  This will be secured through the Landscape 
and Biodiversity Management Plan, which is the subject of 
Requirement 4. Box culverts have also been put forward as 
these are open natured and will therefore allow continued 
access through them and therefore across the wider ditch 
network.   Appropriate design of the culverts and any other 
relevant infrastructure and timing of the construction 
activities will therefore ensure that there are no adverse 
effects or non-compliance with applicable legislation such as 


the Eel Regulations (2009).   



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000217-6.1.8%20Ecology.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000217-6.1.8%20Ecology.pdf
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Table 2.3: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


N/A All questions to the 
Applicant 


None None None 


2.4 Cultural Heritage 


Table 2.4: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


1.3.3 Regarding the WWII 
pillbox (an 
undesignated heritage 
asset) on the 
application site, the 
Cultural Heritage 
assessment in the 
Environmental 
Statement [APP-041] 
concludes that no 
mitigation beyond 
that incorporated into 
the design of the 
Proposed 
Development can be 
suggested; the solar 
panels will occupy all 
of the land to the 
north of the asset, 
which represents the 
‘firing line’ of the 


pillbox. Can Kent 
County Council and 
Swale Borough 
Council confirm if they 
are in agreement with 
this conclusion, or 
whether they consider 


Swale Borough 
Council 


It is not obvious what mitigation measures could be included in the 
scheme, although to say that none other than embedded in the 
scheme can be included is a little misleading as no such measures 
are included here. Nor does there are appear to be any embedded 
design mitigation in respect to any other built heritage assets other 
than the removal of panels from Field Y (see paragraphs 130 and 
134 of Chapter 11 of the ES) which does not really relate to 
mitigation for impact on built heritage assets. 
 


Sections 11.6.1.3 and 4 of Chapter 11 - 
Archaeology and Cultural Heritage of the ES 
(APP-041) conclude that there are no direct 
effects to built heritage assets, and in respect of 
indirect effects, there are no mitigation measures 
proposed in addition to those incorporated into 
the Development design. 
 
There are embedded mitigation in the scheme 
relating to built heritage assets. This includes the 
location of infrastructure which has been sited to 
avoid all direct effects on built heritage assets, 
and has also sought to reduce indirect effects on 
those assets from earlier iterations of the layout 
through changes to the design at Field Y. This 
embedded mitigation is referred to in section 
11.4 of Chapter 11.     
 
The Development design also includes embedded 
mitigation in the form of the outline Landscape 
and Biodiversity Management Plan (APP-203). 


Figure A5.1 of the LBMP shows that hedgerow 
planting is proposed between the pillbox and the 
solar panels, and other aspects of the landscape 
proposals in the south-east of the Development 
site are designed to screen views, including 
those relating to built heritage assets, as referred 
to in section 11.4.2 of Chapter 11.   



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000220-6.1.11%20Heritage.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf
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there are any 
additional mitigation 
measures that might 
reduce the 
significance of effect 
on the WWII pillbox 
on the development 
site? 
Do Kent County 
Council and Swale 
Borough Council 
support the proposals 
to use the pillbox as a 
bat roost? 
 


 


Kent County 
Council 
 


KCC accepts that the setting of the pill box will be compromised by 
the erection of the solar panels in its field of fire, but agrees that 
this indirect effect is reversible on decommissioning. Given the 
constraints of access to the pill box, KCC consider that the impact 
is acceptable, and supports the proposals for the recording of the 
pill box and its setting, including field of fire in advance of 
development. Other than removal of panels within the field of fire, 
it is unlikely that further mitigation measures can be put in place to 
reduce the significance of the effect. While the pill box may 
provide an opportunity for ecological enhancement, it is the 
Council’s view that this should not be to the detriment of the 
heritage significance of the asset. Any modifications should avoid 
damage to the asset and be reversible. Proposals for the pill box 
and its creation into a bat roost are set out in Outline Landscape 
and Biodiversity Management Plan Appendix J (Arcus 2018). The 
proposals for conversion involve a number of elements that could 
be detrimental to the significance of the heritage asset and are 
unlikely to be reversible. While it may be acceptable that internally 
the pill box is habited by bats, which would preclude access to the 


interior, KCC considers that the obscuring of the heritage asset by 
soil mounding and vegetation to provide insulation and 
temperature control vegetation, would lead to a loss of 
significance. KCC is not supportive of this. If the ecological 
enhancement was put in place, allowing bats to use the pill box as 
a roost, it is unlikely that on decommissioning of the solar park, 
the vegetation or soil mounding could be removed without 
disturbing the bats or altering their habitat. The result would likely 
be a permanent visual loss of the pill box. KCC understands that 
the creation of a bat roost is not required as a mitigation but as an 
ecological enhancement. Therefore, if works cannot be 


implemented in a way to satisfy both ecology and heritage, KCC 
recommends that the applicant explores other ways in which the 
site can be enhanced for roosting bats; such as the provision of 
bat boxes on boundary fences. 


The Applicant is considering KCC’s comments 
and will provide an updated version of the 
Outline LBMP (APP-203) including revised 
proposals with regard to the proposed bat 
enhancements ahead of Deadline 3 (1 August 
2019) following further dialogue with KCC. 
  


1.3.4 In its Relevant 
Representation [RR-
778], Historic England 
states that the 


Historic England In reaching our view on the impact of the development on the 
significance of designated heritage Historic England applied the 
methodology set out in the Environment Statement. Where there is 
a difference of opinion between the applicant and Historic England 


A draft Statement of Common Ground was 
submitted at Deadline 2 (REP2-031) which set 
out the differences in application of professional 
judgement using the Environmental Statement 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000692-10.3.4%20Historic%20England%20SOCG.pdf
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Proposed 
Development would 
cause harm to several 
listed buildings 
including the Grade I 
listed All Saints 
Church in Graveney, 
the Grade II listed 
Sparrow Court and 
Graveney Court and 
to the Graveney 
Conservation Area, 
which encompasses 
the core of the 
medieval settlement. 
Historic England 
considers that the 
harm to these assets 
may in some 
instances be greater 


than that assessed in 
the Environmental 
Statement. 
The Applicant has 
responded to these 
points in [AS-009], 
stating that the 
Environmental 
Statement 
assessment [APP-041] 
found the harm to 
these assets to be 


less than substantial 
(and not significant). 
Can the Applicant and 
Historic England 
comment on the 
extent to which this 
difference of opinion 


we consider this relates to the application of professional 
judgement. 


methodology. 
 
The differences of professional judgement stem 
from a difference of opinion in the magnitude of 
change predicted rather than the sensitivity of 
the assets which is agreed. This results in 
Historic England predicting moderate effects 
(significant in EIA terms) rather than minor 
effects (as assessed in the ES) to the setting of 
Grade I listed All Saints Church in Graveney, and 
the Grade II listed Sparrow Court and Graveney 
Court.  The Applicant disagrees with this 
position. Nevertheless, the Applicant notes that 
Historic England, whilst assessing the degree of 
harm differently, are in agreement that any harm 
is “less than substantial”. 
 
The Applicant has applied the tests required by 
Section 66 of the Planning (Listed Buildings and 
Conservation Areas) Act 1990, Regulation 3 of 


the Infrastructure Planning (Decisions) 
Regulations 2010 and 5.8.11 to 5.8.18 
(specifically with regard to 5.8.14 and 5.8.15) of 
NPS EN-1 in the Heritage Statement which 
accompanied the Application (APP-257).  In all 
cases the Applicant found that the level of harm 
to be less than substantial.  As set out in the 
draft Statement of Common Ground, Historic 
England agrees with this assessment.  
 
The Applicant has drafted a Heritage Policy 
Written Representation which will be submitted 


as an Additional Submission in July 2019. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000436-7.7%20Heritage%20Statement.pdf
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relates to the 
application of 
professional 
judgement, or more 
fundamentally due to 
the application of the 
assessment 
methodology? 


2.5 Draft Development Consent Order 


Table 2.5: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


1.4.18 Could the 
Environment Agency 
confirm whether the 
assumptions in the 
Environmental 
Statement with 


regards to managed 
realignment at the 
site in the MEASS are 
correct? 
Could the 
Environment Agency 
confirm the current 
status of the MEASS 
and if the final version 
has been published? 


Environment 
Agency 


The assumptions in the Environmental Statement are correct.  
 
MEASS has received internal approval, and is awaiting final approval 
from Defra. The final version will be published as soon as we receive 
Defra approval. 


The Applicant welcomes this confirmation 
and will continue to engage with the 
Environment Agency to ensure that the 
latest information is considered throughout 
the Examination.  


1.4.19 Could the Applicant 


and the MMO provide 
an update on the 
position in relation to 
the alternative 
approaches to a 
Marine Licence in the 
dDCO (deemed 


MMO This question was directed at “the Applicant” and the MMO. It was 


verbally confirmed with the Applicant that they would draft a response 
on behalf of both parties which would be sent to the MMO for 
agreement. The Applicant has confirmed in writing that they are in 
agreement with the maintenance condition supplied by the MMO, the 
MMO continue to work to finalise the SoGC with the applicant. 


The Applicant has agreed to remove 


references to the Marine Licence exemption 
from the dDCO and to solely pursue a 
Deemed Marine Licence within the dDCO.  
  
The Applicant and the MMO expect to reach 
agreement on all matters and submit an 
SoCG reflecting this by Deadline 3. 
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Ref. Question Respondent Response Applicant’s Comments 


Marine Licence or 
Marine Licence 
exemption, and 
detailed wording)? 


 


1.4.23 Is the Environment 
Agency content with 
the decommissioning 
strategy for the 
Proposed 
Development [APP-
206] in relation to 
leaving a suitable site 
for the proposed, 
future managed 
retreat works? 


Environment 
Agency 


We are satisfied that the decommissioning strategy covers the main 
requirements to leave the site suitable for managed realignment 
(specifically, removing anything that could be considered a contaminant 
and generally restoring ground levels). 


The Applicant welcomes this response. 


1.4.25 Can the Applicant 
provide an update to 
[APP-255] with some 
indication of when it 
would apply for the 


Environmental 
Permit(s)? 
Can the Environment 
Agency confirm 
whether there is 
anything to suggest 
that the necessary 
Environmental 
Permit(s) would not 
be issued? 


Environment 
Agency 


Flood Risk Activity Permits (FRAPs) would be issued subject to suitable 
design and method of works. There is no reason at this stage to believe 
that this would not be achieved. 


The Applicant would apply for such 
permit(s) following grant of the DCO prior 
to construction.  
 
The Environment Agency stated in an email 


on 9 November 2018:  
 
“We cannot legally predetermine the 
outcome of any permit application. As such 
we do not currently foresee any 
impediment to the grant of a permit but 
this will be subject to the assessment of the 
permit application.” 
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1.4.46 Draft DCO 
Requirement 13 
states that the 
Undertaker must 
submit to the 
Relevant Planning 
Authority a Special 
Protection Area 
Construction Noise 
Management Plan for 
approval before 
commencement of 
each phase of the 
Authorised Project. As 
this is material to the 
Habitats Regulations 
Assessment by the 
Secretary of State, 
does the Applicant 
believe that the 


proposed approach 
will be acceptable to 
the Secretary of 
State? (For example, 
compare Requirement 
7 of the Testo’s 
Junction DCO which 
requires approval by 
the Secretary of State 
following consultation 
with Natural England, 
rather than the local 


planning authority.) 
Is Natural England 
satisfied with this 
approach and do they 
consider that 
sufficient detail is 
available to 


Natural England Natural England’s view is that, in principle, the approach is acceptable. 
However, we understand that the Applicant is updating the SPA CNMP, 
and therefore will provide further comment when the revised version is 
submitted. 


The Applicant discussed these points at a 
meeting with Natural England on 18 June 
2019 and will provide an updated version of 
the SPA CNMP (APP-243) including the 
additional detail requested ahead of 
Deadline 3 (1 August 2019). 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000422-6.4.12.10%20Outline%20SPA%20CNMP.pdf
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Ref. Question Respondent Response Applicant’s Comments 


demonstrate that the 
necessary measures 
could be delivered? 


2.6 Environmental Statement, General 


Table 2.6: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


1.5.11 Could the MMO, 
Natural England, 
Swale Borough 
Council, Kent County 
Council, Canterbury 
City Council and any 
other local authority 
please confirm 
whether they are 


Swale Borough 
Council 


Confirmed The Applicant welcomes this 
confirmation. 


MMO This question was directed at the MMO, Natural England, Swale Borough 
Council, Kent County Council, Canterbury City Council and any other 
local authority. The MMO is satisfied that of the developments, plans 
and projects discussed in Table 2.2, the potential cumulative or in-
combination effects together with the proposed development have been 
identified and appropriately assessed by the Applicant in the 
Environmental Statement. The MMO notes that the Applicant has not 


The Applicant welcomes this 
confirmation. 







The Applicant’s Comments on Deadline 2 Submissions 
ExQ1 Responses 


 


Arcus Consultancy Services Ltd             Cleve Hill Solar Park Ltd 


Page 38           July 2019 


Ref. Question Respondent Response Applicant’s Comments 


content that all other 
developments, plans 
and projects that have 
potential to result in 
cumulative or in-
combination effects 
together with the 
proposed 
development have 
been identified and 
appropriately 
assessed by the 
Applicant in the 
Environmental 
Statement (Table 2.2) 
[APP-032] and the 
RIAA [APP-026] 
(including any 
relevant marine 
licensed projects)? 


discussed the Marine Licences granted to the London Array Offshore 
Wind Farm Export Cable Corridor, or Southern Water. Based on the 
information available, it is deemed unlikely that the licensed activities 
will have a cumulative or in combination effect with Cleve Hill Solar 
Park. 
 


Natural England Natural England has discussed the plans and projects to include in the in 
combination assessment in our preapplication discussions. We are 
content that our advice has been followed in identifying relevant plans 
and projects. 


The Applicant welcomes this 
confirmation. 


Canterbury City 
Council 


CCC agrees that all sites have been identified for CCC district. The Applicant welcomes this 
confirmation. 


Kent County 
Council 


The County Council does not consider that there are any additional 
developments, plans and projects that should be identified and 
appropriately assessed by the applicant, although would revert to Swale 
Borough Council and Canterbury City Council as Local Planning 
Authorities for confirmation. 


The Applicant welcomes this 
confirmation. 


 


2.7 Landscape and Visual Impact Assessment (LVIA), including RVAA and Glint and Glare 


Table 2.7: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


1.6.1 Could Natural England, Swale Borough 
Council, Kent County Council and 
Canterbury City Council confirm that they 
are content with the locations of the 


viewpoints and photomontages presented 
in the LVIA? 


Swale Borough Council 
 


Confirmed. The Applicant welcomes this confirmation. 


Natural England As set out in paragraph 4.1.3 of this 
Written Representation we are 


content that a viewpoint was 
selected from the Kent Downs 
AONB. We cannot comment on other 
landscape receptors that are outside 
our remit. 


The Applicant welcomes this confirmation. 


Canterbury City Council CCC, together with KCC and Swale 
Borough requested that independent 


The Applicant is aware that external landscape 
and visual advice has been sought by Kent and 
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Landscape Visual Assessment is 
carried out which would assess the 
impact of the proposal and the 
methodology adopted for the LVIA 
submitted with DCO application. 


Canterbury Councils and will continue to work 
with the Councils to ensure that the landscape 
and visual impact assessment and associated 
studies form a comprehensive and robust 
assessment of the Development. 
 


Kent County Council The County Council, as Local 
Highway Authority responsible for 


the Public Rights of Way (PRoW) 
network, is content with the 
locations presented in the LVIA, as 
photomontages for locations 2, 3 
and 22 show the scale and visual 
effects of the proposed 
development. However, considering 
the length of Footpath ZR484 
around the boundary of the site, 
additional photomontages along this 
PRoW (between viewpoints 1-2 and 
3-4) would be useful as they would 


have helped to illustrate the 
cumulative effects of the 
development on this path. 


The Applicant acknowledges that 7 km of the 
Saxon Shore Way is within the Application site 


(e.g., paragraph 218 of Chapter 7 - LVIA (APP-
037) and paragraph 99 of Chapter 13 - Socio-
economics (APP-043)) as such four 
representative viewpoints have been provided as 
photomontages to support the assessment of 
visual effects on route ZR484, these are 
viewpoints 1 to 4. 
 
The Applicant does not agree that the provision 
of further photomontages between these 
locations is necessary. 
 


The assessment of effects on ZR484 has been 
undertaken for the whole route as described in 
paragraphs 327 to 329 of ES Chapter 7 - LVIA. 
 
Cumulative effects on the Saxon Shore Way are 
assessed at paragraph 447 of ES Chapter 7 - 
LVIA. 
 


1.6.17 Do Swale Borough Council, Kent County 
Council or Canterbury City Council have any 
observations on the approach, scope and 


findings of the LVIA and RVAA, including 
the scope of proposed mitigation and 
monitoring? 


Swale Borough Council 
 


The Borough Council does not have 
any observations to make on the 
approach, scope and findings of the 


LVIA. However, as set out in the 
Council’s Written Representation at 
paragraph 18, the proposed tree, 
shrub, scrub and grassland planting 
could be more in keeping with the 
landscape character area and 
biodiversity within which the 


In relation to the proposed mitigation planting 
the landscaping proposals set out in the Outline 
Landscape and Biodiversity Management Plan 


(APP-203) have guided the layout throughout the 
design process through removal of areas of solar 
PV arrays, offset of panels from properties, 
public rights of way and watercourses to create 
permeability across the landscape and through 
natural planting in keeping with the local 
landscape context. Planting across the majority 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000402-6.4.9.1%20Ornithology%20Report.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf
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planting is proposed. The Council 
also notes that the Outline 
Landscape and Biodiversity 
Management Plan only relates to the 
scheme layout which has been 
proposed, rather than acting to 
inform that scheme layout. As such 
it is essentially responsive and 
dealing with areas that are not 
developed, not setting the agenda 
for site layout or intended to 
minimise the impact of the scheme 
on landscape and biodiversity. In 
relation to the RVAA the applicant’s 
methodology is accepted, but with 
due regard to the Landscape 
Institute’s Technical Guidance Note 
on RVAA (March 2019) and the 
applicant’s reference to the 
recognised test of whether or not a 


development would make a 
particular property an unattractive 
place to live, the conclusions are 
queried. The Council has followed a 
similar methodology in respect of 
certain closest properties at Nagden 
and Warm House and finds the 
applicant’s conclusions in respect of 
the impact on these properties to 
underplay the impact here. The 
conclusion of the RVAA at paragraph 
52 (Section 6) is that the effects of 
the development do not present a 
“visual intrusion of such magnitude 
as to render either properties as 
unattractive places in which to live”. 
Whilst this may be factually correct, 
and the Council does not suggest 


of the site has been limited to enhanced grass 
and wildflower mixes and the establishment of 
natural scrub. Planting beyond this is not 
considered appropriate or in keeping with the 
wider landscape to the east and west. 
 
It is acknowledged with due regard to the 
Landscape Institute’s Technical Guidance Note 
on RVAA (March 2019) that the methodology 
used within the assessment submitted with the 
Application (APP-210) does not wholly align with 
the updated methodology released after 
submission of the Application and as such an 
update to the LVIA (APP-037) and RVAA is 
proposed to be submitted ahead of Deadline 4 to 
ensure the correct terminology is referenced. 
This will also take into account the findings of 
the external review which has been 
commissioned by Kent and Canterbury Councils.  
 


In the new guidance, reference to EIA 
terminology is to be discounted from RVAA 
assessment and the Residential Visual Amenity 
Threshold should be assessed in its own right.  
On this basis the applicant asserts that the 
reference to “visual intrusion of such magnitude 
as to render either properties as unattractive 
places in which to live” is still transferable in 
terms of the residential amenity threshold as 
defined in the new guidance.  As such the 
Applicant is of the opinion that the conclusions of 
the submitted RVAA remain valid, but will 
provide further clarification before Deadline 4 
based on the revised RVAA guidance. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000389-6.4.7.4%20RVAA.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf
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that the properties will be rendered 
unpleasant to live in, the conclusion 
at paragraph 52 does not sit 
comfortably with the recognised 
Major Adverse impacts set out in 
relation to certain view from 
properties at Nagden Cottages and 
Warm House. These properties 
currently enjoy unusual outlooks 
which are not often found. The 
development is not just in their view 
but the existing long views will be 
effectively wiped out (either by the 
solar panels or the screen planting) 
and their current amenities very 
substantially diminished. It is not 
clear whether similar circumstances 
have existed in previously decided 
cases where new development may 
have merely impinged on rather 


than eliminated certain views; and it 
is hard to see how a more significant 
change in terms of whether certain 
properties would become 
unattractive could be found than 
that which arises here. 
 


Canterbury City Council The conclusions and findings of the 
report are questionable as there 
would be harm to the local 
landscape and its setting. An 


independent LVIA has been 
commissioned by KCC to asses the 
extent of the harm. 


The Applicant understands that KCC has 
commissioned an external review of the LVIA 
undertaken by the Applicant, this is not expected 
to be an independent LVIA. 


 
The LVIA reported in ES Chapter 7 (APP-037) 
assesses likely significant effects in EIA terms. 
 


Kent County Council With regards to the findings of the 
LVIA, the assessment considers the 
potential effects of the development 


The Applicant refers to the comments above on 
KCC’s answer to 1.6.1. 
 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf
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at various locations on the PRoW 
network. However, KCC does not 
agree that the LVIA considers the 
cumulative impact of the 
development when walking the 
entire length of these routes. In 
particular, Public Footpath ZR484 
(the Saxon Shore Way), which 
passes around the boundary of the 
site and Public Footpath ZR485, 
which passes directly through the 
Core Landscape Study area.  
 
The LVIA acknowledges that there 
would be major/moderate visual 
effects (which are considered to be 
significant) on PRoW ZR484, ZR485 
and ZR488 during the construction, 
operational and decommissioning 
phases of the project (paragraphs 


329, 331, 335). While KCC agrees 
that these effects are likely to be 
significant, the LVIA concludes that 
the effects would be acceptable 
following embedded mitigation. The 
County Council considers that the 
proposed screening (vegetation 
planting) would not significantly 
reduce the severity of the visual 
effects. This can be seen with the 
year 10 photomontages for 
viewpoints 2, 3 and 22, as the 
planting does not appear to have 
any positive effects on the views. 
 


The Applicant does not agree with the use of the 
term cumulative effects in relation to the 
sequential or successive effect of repeated 
visibility of the Development from a public right 
of way.  The Development is a single project and 
has been assessed as such.  It is acknowledged 
that the Application site is visible from various 
PROW within the landscape as receptors travel 
through the landscape but this experience does 
not require a cumulative assessment of effects it 
requires an assessment of effects from individual 
receptors in line with GLVIA3. It is clear that 
there are multiple effects upon receptors in areas 
around the Development and as such these have 
been assessed in their own right. There are 
successive views of the Development within the 
landscape but this is not the same as cumulative 
effects unless assessed against the baseline 
cumulative developments such as the Cleve Hill 
Substation or the pylon corridor which have been 


referenced as part of the existing baseline and 
considered throughout the assessment. 
 
The Applicant considers that the assessments 
within ES Chapter 7 - LVIA (APP-037) are 
complete in this regard. 


 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf





                                     The Applicant’s Comments on Deadline 2 Submissions
                            ExQ1 Responses 


 


Cleve Hill Solar Park Ltd          Arcus Consultancy Services Ltd 


July 2019           Page 43 


2.8 Noise 


Table 2.8: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


1.7.2 Could the Applicant please explain how the 
‘representative’ noise levels set out in table 
12.7 of the Environmental Statement [APP-
016] are derived from the mode, median 
and mean values quoted? 


Is Swale Borough Council happy with this 
approach? 


Swale Borough Council The Borough Council is content with 
this approach. 


The Applicant welcomes this confirmation. 


1.7.3 Could the Applicant please explain why the 
noise assessment [APP-016] is apparently 
limited to residential receptors and birds. 
Were any users of rural paths, other 
amenity and recreational features, or 
community facilities not considered to be 
sensitive receptors? 
Do Swale Borough Council and Canterbury 
City Council agree with the scope of 
receptors selected for assessment? 


Swale Borough Council The Borough Council would not 
consider the additional groups 
mentioned to be sensitive receptors 
as their presence in locations that 
could be affected by noise from this 
development is not sufficiently long 
enough and the Council would not 
investigate any noise complaints 
from such people/receptors. The 
legislation the Council enforces 
centres around owner/occupiers of 
properties, not transitory people. 
 


The Applicant welcomes this confirmation. 


Canterbury City Council CCC has no comments to make in 
relation to the scope of the selected 
receptors. 


This is noted by the Applicant. 


1.7.4 Is Swale Borough Council content with the 
methodology used to assess the magnitude 
and significance of noise effects, including 
the use of a threshold value that ignores 
the baseline noise condition (except where 


the increase in noise levels over 
background lasts for a month or more), and 
restricting the use of LAmax for impulsive 
noise effects to bird receptors? 


Swale Borough Council The Borough Council is content with 
this approach. 


The Applicant welcomes this confirmation. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000194-3.1%20Draft%20DCO.pdf
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1.7.6 Are Swale Borough Council, Natural 
England, RSPB and Kent Wildlife Trust 
content with the Applicant’s proposal to 
specify construction plant, equipment and 
mitigation measures to ensure compliance 
with the various commitments to reduce 
noise at a later stage through the 
development of management plans and the 
imposition of Requirements? 
What reassurance could the Applicant give 
that sufficient measures will be available to 
achieve predicted and acceptable 
construction noise levels? 


Swale Borough Council The Borough Council is content with 
this proposal from the applicant. The 
production of a noise management 
plan is a sensible step to take to 
ensure that any noise from 
completed plant and equipment can 
be properly and effectively mitigated 
once in place. 
 


The Applicant welcomes this confirmation. 


Natural England Natural England understands that 
the SPA CNMP and CEMP will be 
updated, and will provide further 
comment on those updated 
documents. 
 


The Applicant discussed these points at a 
meeting with Natural England on 18 June 2019 
and will provide an updated version of the SPA 
CNMP (APP-243) including the additional detail 
requested, including in respect of Castle Coote 
ahead of Deadline 3. 


Kent Wildlife Trust We do not feel in a sufficiently 
informed position with regard to the 
legalities to confidently answer this 
question. For example, we are 
assuming that could the Applicant 


not comply with a Requirement, they 
could not proceed (i.e. analagous to 
pre-commencement conditions). If 
this is not the case then we would 
request details in advance. We defer 
to Natural England on this question. 
 


At this stage, specific plant details, including the 
type, model and noise emission data is not 
available. BS 5228 provides typical noise levels 
for various construction activities, which have 
been used as the basis for this assessment as set 


out in paragraph 123 of ES Chapter 12 - Noise 
(APP-042) and Appendices A12.2, (APP-235) and 
A12.5 (APP-238). This is a standard and widely-
adopted approach to construction noise 
assessments given the inherent uncertainties in 
construction plant details at the planning stage 
of a development.  
 
There is a commitment to ensure that the 
identified noise thresholds will not be exceeded 
during construction, including by potentially 


limiting certain activities in areas closest to the 
Swale SPA, this is secured through Requirement 
12 of the dDCO (REP2-003) which requires 
updated modelling based on the equipment to be 
used to be submitted in advance of construction. 


 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000422-6.4.12.10%20Outline%20SPA%20CNMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000221-6.1.12%20Noise.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000414-6.4.12.2%20Construction%20Calcs.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000417-6.4.12.5%20Construction%20Calcs.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000680-3.1%20Draft%20DCO_DL2.pdf
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2.9 Socio-economics 


Table 2.9: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Comments 


1.8.2 Do Kent County Council and Swale 
Borough Council believe that there are 
any additional mitigation measures that 
could reduce the significance of effect to 
the amenity of users of the public rights 


of way across and adjacent to the site 
during construction? 


Swale Borough 
Council 


The Borough Council does not any suggestions 
for reducing the effect of users of public rights of 
way during construction beyond those suggested 
at paragraph 169 of Chapter 11 of the ES, 
assuming that the operation of the gates across 


the spine road (both during construction of the 
spine road itself and during transportation of 
solar panels etc to sites to the west of the path) 
provides priority for users of the path rather than 
users of the spine road. 
 


Paragraph 169 of Chapter 13 of the ES (APP-
043) refers to the outline Construction Traffic 
Management Plan which includes a Public 
Right of Way Management Plan as Appendix 
G.  Paragraph 3.1.5 of that document states: 


 
“At this location, priority will be given to users 
of the PRoW and construction vehicles will be 
held until it is safe to cross. During the use of 
the central access track in this location the 
PRoW crossing will be manned by a traffic 
marshal.” 
 


Canterbury City 
Council 


CCC considers that there are no additional 
mitigation measures that could reduce the 
significance of effect to the amenity of users of 
the public right of way, given that fact that the 
quality of landscape views at present is derived 
from the undeveloped nature of the coast of a 
flat and tranquil land. Additional landscaping 
could result in total loss of such character and 
loss of sight lines from public rights of a way. 


The Applicant does not fully agree with the 
characterisation the landscape views at 
present to be those of an undeveloped nature 
of coast, of a flat and tranquil land. The 
current landscape baseline includes the 
existing Cleve Hill Substation and associated 
400 KW overhead lines and pylons, and the 
presence of the sea wall representing a large 
man-made structure. The Applicant has 
acknowledged both the positive and negative 
perceptual and visual qualities of the 
landscape to inform the baseline assessment 
and the sensitivity of receptors in ES Chapter -
7 LVIA (APP-037).  
 
The Applicant agrees that over specification of 


planting in inappropriate areas of the site such 
as the Saxon Shore Way may screen the 
Development but would change the character 
of the landscape in a way that would be out of 
keeping with the surrounding green 
infrastructure context and character.  This has 
been taken into account in the landscaping 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000222-6.1.13%20Soc-ec.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000216-6.1.7%20LVIA.pdf
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Ref. Question Respondent Response Applicant’s Comments 


proposals contained in the Outline LBMP (APP-
203), such as low density scrub proposed in 
Table 2 which states: “These areas of planting 
will complement the existing scrub planting 
associated with the local landscape character” 
and ”To ensure that the plants form a natural 
area of sparse native scrub.” 
 
An example of existing low density natural 
scrub development in the west of the 
Development site is provided in Appendix B of 
this document. 
 
The Applicant notes that there are no new 
landscape interventions proposed within 
Canterbury district, only continued 
management of existing features. 
 


  Kent County 
Council 


The applicant has acknowledged the County 
Council’s previous comments and has attempted 


to minimise the effects of the project on the 
PRoW network. For example, convenient 
diversion routes would be provided for the 
duration of temporary path closures, in order to 
maintain network connectivity for the public. The 
County Council does not consider that there are 
any additional mitigation measures that could be 
taken by the applicant to reduce the significance 
of effect to the amenity of users of the PRoW 
network. The applicant could consider additional 
screening measures to reduce the visual effects 


of the development, but this approach could 
enclose the PRoW, restrict sight lines and create 
a negative ‘corridor’ effect that is it not desirable.  
 
Concerns have also been raised about the 
additional HGV movements on the surrounding 
highway network during the construction phase 
of the project. These HGV movements may deter 


This is agreed by the Applicant. 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000382-6.4.5.2%20Outline%20LBMP.pdf





                                     The Applicant’s Comments on Deadline 2 Submissions
                            ExQ1 Responses 


 


Cleve Hill Solar Park Ltd          Arcus Consultancy Services Ltd 


July 2019           Page 47 


Ref. Question Respondent Response Applicant’s Comments 


Non Motorised Users’ (NMU) access along the 
roads, which form part of the national cycle 
network and provide vital connections between 
off-road PRoW. While the applicant could provide 
alternative ‘traffic free’ NMU routes within the 
boundary of their site to address this issue, the 
construction traffic will be travelling further afield 
from the development site. It would be difficult to 
establish alternative off-road access in these 
areas, as the temporary routes would require the 
agreement of 3rd party, which is outside the 
control of the applicant. 


2.10 Traffic and Transport 


Table 2.10: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Response 


N/A None All questions to 
the Applicant 


None None 


 


2.11 Water, Flooding and Coastal Defence 


Table 2.11: Applicant’s comments 


Ref. Question Respondent Response Applicant’s Response 


1.10.8 Is the Environment Agency content that 
the climate change predictions used in 
the assessment have not been updated to 
take account of UKCP18? 


To what extent does the Environment 
Agency consider that the application of 
the most recent climate projections 
(UKCP18) would result in findings 
different to those identified in the 
Environmental Statement and Flood Risk 
Assessment [APP-227], particularly with 


Environment Agency We are satisfied that at the time of 
preparing the Flood Risk Assessment 
(FRA) to support the application, 
appropriate climate change projection 


data was used, and that this does not 
need updating since the publication of 
UKCP18.  
 
Our tidal modelling of the North Kent 
coast is based on UKCP09 climate data, 
and has not yet been updated. We are 


This is agreed by the Applicant. 
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Ref. Question Respondent Response Applicant’s Response 


regards to sea levels and tidal flooding 
events? 


therefore unable to confirm the potential 
difference in UKCP09 and UKCP18 results 
for the site. However, the proposed flood 
mitigation is based on a 1 in 1000 year 
flood event. This is in excess of our 
requirements for use of the 1 in 200 year 
event. 


1.10.10 Can the Environment Agency confirm 
whether or not it agrees that the Water 
Framework Directive information provided 
in the application appropriately 
demonstrates the Proposed 
Development’s compliance with the 
requirements of the Water Framework 
Directive? Do any other matters relevant 
to Water Framework Directive need to be 
taken into account? 


Environment Agency Providing installation, use and 
decommissioning of the site is conducted 
in a responsible manner, we have no 
concerns from a WFD perspective. 


This is agreed by the Applicant. 
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APPENDIX A - SWALE BOROUGH COUNCIL RESPONSE TO EXQ1 1.0.2 


Question 1.0.2.  


Part A: With regard to whether the Council is content with the summary of local planning policies 
in Chapter 6 of the Environmental Statement (ES):  


1. These comments confine themselves to policies within the Swale Borough Local Plan 
2017.  


2. Chapter 6 of the ES does not provide a summary of Swale Borough local planning policies 
but merely identifies the relevant policies. The Council is therefore unable to comment on 
whether it is content with the summary.  


3. Table 6.1 of Chapter 6 of the ES does, however, list the policies which the applicant 
considers relevant. There is an error in this table as DM 18 is listed as ‘Flooding and 
Drainage’. It is in fact ‘Local Green Spaces’.  


4. A number of potentially relevant polices are not included in this table, some of which are 
mentioned in paragraph 5.3.1 of the Council’s Local Impact Report, whilst other policies 
which are listed do cross over with these policy areas. It would be appropriate if these 
policies were included in this list. These include:  


a. CP 1 - Building a strong, competitive economy which aims at point 9 to 
‘safeguard or enhance Swale’s ‘Principal Tourism Assets’ and consolidate or widen 
the Borough’s tourism potential, particularly where embracing principles of 
sustainable tourism. The coast (including wild landscape and marshes), the 
countryside and built heritage are all included in the list of Swale’s principal 
tourism assets. Point 10 of CP1 aims to ‘focus large scales of development where 
they utilise the strategic and primary road networks’. 


b. DM 6 Managing transport demand and impact requires the preparation of a 
Transport Assessment and Travel Plan alongside a commitment that necessary 
improvements to the highway network are provided.  


c. DM 32 Development involving listed buildings seeks to preserve the architectural 
and historic interest of listed buildings and their settings.  


d. DM 33 Development affecting a conservation area expects development, 
including that which affects the setting of a conservation area, to preserve or 
enhance the features that contribute to the area’s special character or 
appearance.  


e. DM 34 Scheduled monuments and archaeological sites seeks to protect these 
sites and assets. 


Part B: With regard to whether we are content with the analysis of local planning policies at 
Appendix A of the Planning Statement:  


Appendix A consists of a list of the policies followed by an analysis of whether the development 
complies with the policy, under the following headings: 


Principle of the Development  


ST 1 (Delivering Sustainable Development in Swale) - summary does not mention ‘supporting a 
prosperous rural economy’ from this policy and this is therefore not included in the analysis 
which is an omission.  


ST 7 (The Faversham area and Kent Downs Strategy) - summary does not mention the 
aspiration to ‘safeguard’ tourism focus and this is therefore not included in the analysis which is 
an omission.  
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As explained above CP1 (Building a strong, competitive economy) is not included in the list of 
policies but the points regarding tourism from CP1 and the road network are relevant.  


DM 20 (Renewable and Low Carbon Energy) – the Council is satisfied that this summary lists the 
policy objectives but does not agree that the impacts on residential amenity and safety (in 
particular around traffic impact) are minimised and mitigated to an acceptable level.  


Design, Landscape and Visual Considerations  


CP 4 (Requiring Good Design) - summary but does not include point 8, ‘be appropriate to the 
context in respect of materials, scale, height and massing’ which would appear to be relevant 
and should be included. As such the Council does not agree with the analysis provided.  


DM 19 (Sustainable Design and Construction) – the Council is satisfied with this summary and 
analysis.  


DM 24 (Conserving and Enhancing Valued Landscapes) - summary does not properly recognise 
that the local landscape designation is a reflection of a landscape which is recognised in policy as 
being of high value. This means that the planning judgement will be different for a scheme 
within a local landscape designation than for an equivalent scheme outside a landscape 
designation, and that for a scheme with harm to be permitted within a local landscape 
designation the benefits of that scheme would have to be greater than if an equivalent scheme 
were to be permitted in a non-designated landscape.  


DM 29 (Woodland, Trees and Hedges) – the Council is satisfied with the summary and analysis, 
although not necessarily with the conclusions of the Landscape and Biodiversity Management 
Plan and tree planting plans. 


Ecology and ornithology  


CP 7 (Conserving and Enhancing the Natural Environment) - this section summarises the policy 
and explains how the development addresses the policy issues. The question of whether this 
development complies with this policy is a matter for experts on ecology and ornithology and 
wider ecosystem services.  


DM 28 - Biodiversity and Geological Conservation - is summarised in brief and the justification of 
how the development complies with the policy is set out. The question of whether this 
development complies with this policy is a matter for experts on ecology and ornithology.  


Cultural heritage and archaeology  


CP 8 (Conserving and enhancing the historic environment) - repeats the relevant sections of the 
policy. As set out above, policies DM 32 (Development involving listed buildings), DM 33 
(Development affecting a conservation area) and DM 34 (Scheduled Monuments and 
archaeological sites) are not referred to in the Planning Statement.  


Noise and vibration  


DM 20 (Renewable and Low Carbon Energy) - the section on noise is adequately summarised.  


Hydrology, Flood Risk and the Coast  


DM 21 (Water, Flooding and Drainage) - the relevant sections are adequately summarised.  


DM 22 (The Coast) - is summarised/quoted, but the policies and proposals of the Shoreline 
Management Plan (the Environment Agency’s plans for Managed Retreat) are not addressed. 
Furthermore, the analysis does not address the obvious point that this development will not 
support ‘conservation and enhancement’ of the undeveloped coast. Additionally and importantly, 
whilst it is common practice for solar farms to be time limited, the question of the inherent 
sustainability of a scheme of this size, with its construction and decommissioning impacts, lasting 
for only 40 years (a requirement if the managed retreat objectives of the Shoreline Management 
Plan are to be realised) needs to be considered. The Council does not agree with the analysis of 
this policy.  
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DM 23 (Coastal Change Management) - has been briefly summarised. With reference to the 
definition of essential infrastructure from Planning Practice Guidance Paragraph: 066 Reference 
ID: 7-066-20140306 (i.e. ‘infrastructure which has to be located in a flood risk area for 
operational reasons, including electricity generation’) the Council does not agree that the 
development comprises essential infrastructure as it is not necessary (and is indeed unhelpful) 
that it is located next to the coast. As such the Council does not consider that this development 
complies with this policy.  


Access, Transport and Traffic  


DM 3 (Rural Economy) - is adequately summarised including reference to DM 6 and DM 26. The 
Council does not agree with the analysis that ‘the development will not physically or as a result 
of traffic levels harm the character of rural lanes’, however, the Council defers to the Highway 
Authority on matters of transport and traffic here and below.  


DM 14 (General Development Criteria) – the Council agrees with the summary but not the 
conclusion that safe vehicular access will necessarily be achieved. 


DM 6 (Managing transport demand and impact) is not included in the Planning Statement. It 
requires that ‘where the residual cumulative impact of development on traffic generation would 
be in excess of the capacity of the highway network’ that improvements to the network are 
ensured and that ‘priority is given to the needs of pedestrians and cyclists’. Whilst the Council 
defers to the Highway Authority on this issue, it does not believe that the development, as 
currently proposed, achieves this.  


Agricultural Land  


DM 31 (Agricultural Land) whilst the Council agrees with the summary it is not so sure about the 
analysis. Whilst it may be beyond the control of the applicant, the need for renewable energy 
could be met on land within built-up area boundaries. The Council is also not convinced of the 
viability of sheep grazing alongside the development as proposed  


Air Quality  


DM 20 (Renewable and Low Carbon Energy) - is adequately summarised.  


Socioeconomics  


DM 3 (The Rural Economy) – the Council agrees with summary and understands that choosing a 
more suitable, available site of this scale may be beyond the control of the applicant. However, 
other sites (possibly more suitable) of smaller scale may well be available. Furthermore, the 
Council does not agree that the development complies with this policy in that it understands that 
it will result in significant harm to the historical, architectural, biodiversity, landscape and rural 
character of the area and will produce scales of traffic generation incompatible with the rural 
character of the area.  


CP 1 (Building a strong, competitive economy) is not included within the Planning Statement. 
Point 9 of this policy aims to ‘safeguard or enhance Swale’s ‘Principal Tourism Assets’ and 
consolidate or widen the Borough’s tourism potential, particularly where embracing principles of 
sustainable tourism’. The coast (including wild landscape and marshes), the countryside and built 
heritage are all included in the list of Swale’s principal tourism assets. Point 10 of CP 1 aims to 
‘focus large scales of development where they utilise the strategic and primary road networks’. 
The Council does not consider that the development as proposed complies with these objectives.  


Miscellaneous  


DM14 (General Development Criteria) - is summarised, however the Council does not agree with 
analysis that the development reflects the positive characteristics and features of the site and 
locality, conserves and enhances the natural or built environment, is well sited and of a scale, 
design, appearance and detail that is sympathetic to the location and will cause not significant 
harm to amenity or achieve safe vehicular access.  
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One issue identified by CP 7 (Conserving and enhancing the natural environment) is that of 
ecosystems services (for example this could include the impact on soils during construction, 
operation, decommissioning) - this is not addressed in the Planning Statement, however it is an 
important issue in an analysis of the sustainability of this proposed development and it should be 
included. 
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APPENDIX B - NATURAL LOW DENSITY SCRUB DEVELOPMENT ONSITE 


Plate 1 - Photograph taken on 31 May 2019 on the Saxon Shore Way at approximate 
National Grid Reference TR 024 637 
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1 INTRODUCTION 


1.1 The Project 


1. This report has been prepared on behalf of Cleve Hill Solar Park Ltd (the Applicant) in 
relation to an application (the Application) made to the Secretary of State (SoS) for the 
Department for Business, Energy & Industrial Strategy (BEIS), under section 37 of the 
Planning Act 2008, seeking a Development Consent Order (DCO) for the Cleve Hill Solar 
Park (hereafter referred to as the Development). The application was accepted on 14th 
December 2018.  


2. The Development will comprise an array of solar PV modules and electrical storage 
facility, each with a total capacity exceeding 50 megawatts (MW), and an export 
connection to the National Grid. The total area of the Development site is 491.2 
hectares (ha).   


3. The Development site lies 5 km north east of Faversham and 5 km west of Whitstable 
on the north Kent coast within the administrative districts of Swale Borough Council, 
Canterbury City Council and Kent County Council.  


4. References to the Application documentation are provided where necessary [in square 
brackets] according to the reference system set out in the Cleve Hill Solar Park 
Examination Library. 


1.2 Purpose of the EQIA 


5. Section 149 of the Equality Act 2010 (the Act) requires public authorities to have due 
regard to a number of equality considerations when exercising their functions. This 
Equality Impact Assessment (EQIA) considers the potential for the Development to 
discriminate based on certain protected characteristics under the Act in order to assist 
the SoS in its consideration of the public sector equality duty under section 149.    It 
aims to: 


• Identify and assess any likely effects of the Development on relevant receptors, 
including during the construction, operational and decommissioning phases of the 
Development; 


• Set out measures, where possible, to minimise any adverse effects on relevant 
receptors; and 


• Set out measures, where possible, to further enhance any beneficial effects on 
relevant receptors. 


6. The EQIA draws principally on the findings set out in the Environmental Statement (ES) 
[APP-030 to APP-250].  The findings of the ES are interrogated to determine whether, 
and to what extent, potential effects could have different magnitude on relevant 
receptors compared to the general population. 


2 THE EQUALITY ACT 2010 


7. The Act prohibits discrimination on the grounds of the following “protected 
characteristics”1, and the Act provides descriptions seeking to define these terms: 


• Age; 
• Disability; 
• Gender reassignment; 
• Marriage and civil partnership; 
• Pregnancy and maternity; 


                                            
1 The Equality Act 2010.  Section 4: Protected Characteristics. Available at: 
http://www.legislation.gov.uk/ukpga/2010/15/part/2/chapter/1 [accessed on 10/07/2019] 



https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000472-Examination%20Library%20Cleve%20Hill%20Solar%20Park%20PDF%20Version.pdf

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010085/EN010085-000472-Examination%20Library%20Cleve%20Hill%20Solar%20Park%20PDF%20Version.pdf

http://www.legislation.gov.uk/ukpga/2010/15/part/2/chapter/1
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• Race; 
• Religion or belief (including lack of belief); 
• Sex; and 
• Sexual orientation. 


8.  “Relevant receptors” is the term used in this EQIA to refer to groups of people with 
similar characteristics in the categories above, such as people in the same age group, 
people of a particular race, people of particular marital status, etc. 


9. The Act seeks to advance equality in part by imposing a Public Sector Equality Duty 
(section 149).  It requires that public authorities must have due regard to the need to: 


• “(a) eliminate discrimination, harassment, victimisation and any other conduct 
that is prohibited by or under this Act; 


• (b) advance equality of opportunity between persons who share a relevant 
protected characteristic and persons who do not share it; 


• (c) foster good relations between persons who share a relevant protected 
characteristic and persons who do not share it.” 


10. The SoS for BEIS, when deciding whether to grant a DCO for the Development, is 
subject to the Public Sector Equality Duty. For the avoidance of doubt that is a duty for 
the SoS to discharge, not the Applicant. Even so, this EQIA provides relevant 
information to assist the SoS in carrying out this duty.  


3 METHODOLOGY 


3.1 Guidance 


11. Whilst guidance on fulfilling the requirements of the Public Sector Equality Duty is 
available, there is only very limited guidance on carrying out Equality Impact 
Assessments in the UK, in particular for individual developments.  The guidance that 
does exist is designed for the assessment of policies, however the principles can be 
adapted for application to individual developments.   


12. Meeting the Equality Duty in Policy and Decision Making2 states that “there is no 
prescribed methodology for assessing the impact on equality” but recognises that 
established methods of equality assessment can be useful. 


13. The Scottish Environmental Protection Agency (SEPA) has produced guidance for the 
assessment of equality impacts3, aimed at the potential impacts of policies, but 
applicable more generally.  It identifies a 5-stage process, stages 2-4 of which are 
relevant to general EQIA: 


• “Part 2 is a screening document to identify whether there is impact. Where 
impact is identified, Part 3 must be completed; 


• Part 3 is a full impact assessment, where evidence is established; and 
• Part 4 captures what will be monitored to ensure impact is either reduced, 


negated or remains constant”. 


14. The screening process involves considering the relevance of the policy/activity to each 
of the protected characteristics, and providing justification to support the conclusion on 
relevance.  


                                            
2 Equality and Human Rights Commission (2014). Meeting the equality duty in policy and decision-making 
England (and non-devolved public authorities in Scotland and Wales). Available online at: 
https://www.equalityhumanrights.com/en/publicationdownload/meeting-equality-dutypolicy-and-decision-making-
england-and-non-devolved 
3 Scottish Environment Protection Agency.  Equality and Human Rights Impact Assessment Guidance Document.  
Available at: https://www.sepa.org.uk/media/102518/eqia-guidance.pdf [accessed on 10/07/2019]. 



https://www.sepa.org.uk/media/102518/eqia-guidance.pdf
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15. The Equality Commission for Northern Ireland provides concise guidance on “Screening 
and Equality Assessments”4 and “Practical Guidance on Equality Impact Assessment”5.  
This identifies that “the EQIA process is intended to anticipate barriers to participation 
or failings in service provision” and identifies key indicators of adverse impact, as 
follows: 


• “Lower participation rates compared to other groups e.g. fewer members of 
Protestant church-based groups applying for grants in light of objections to 
lottery funding; 


• Lower success rates in selection processes e.g. fewer disabled people meeting 
non-essential selection criteria for jobs – driving licence; 


• Eligibility criteria which disadvantage any groups e.g. timing of regular training 
courses so that those with caring responsibilities cannot take part; 


• Access denied compared to other groups e.g. same sex partners denied pension 
entitlements or other benefits; 


• Different charges applied to some groups e.g. concessionary fares extended to 
men and women at different ages; 


• Upper threshold on payments or provision e.g. compensation payments capped 
irrespective of the number of dependant/children; 


• Experiencing poorer quality of treatment e.g. information on fixed penalties/court 
summons and fines provided only in English to those who are not fluent in the 
language; 


• Experiencing increased difficulty or indignity e.g. public buildings with segregated 
access for those with mobility disabilities; and 


• Changing a policy which reduces benefits disproportionately for one group e.g. 
contracting out catering services may particularly affect females adversely.” 


16. Whilst the above key indicators are more relevant to policies in Northern Ireland, they 
are a useful reference point when considering an individual development. 


3.2 Assessment Methodology 


17. The potential for equality effects of the Development is limited to those aspects of the 
Development that affect people.  Where the Development does not affect people, it 
cannot affect different groups of people differently, and therefore cannot affect 
equality. 


18. Each category of effect, and the affected population, is described, and a description, 
with justification, is made of the potential for relevant receptor group to be affected 
differently to the general population, as a result of the specific characteristics of the 
relevant receptor group.   For any identified equality effects, the potential for mitigation 
of adverse effects, or enhancement of beneficial effects, is considered. 


19. In order to describe the potential for equality effects, the specific needs of a receptor 
group, or a recognised sensitivity or vulnerability associated with their protected 
characteristic, are considered.   


20. The EQIA considers impacts on relevant receptor groups, rather than specific individual 
cases.  


                                            
4 Equality Commission for Northern Ireland (2017).  Effective Section 75 Equality Assessments: 
Screening and Equality Assessments.  Available at: 
https://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/Public%2
0Authorities/S75Advice-ScreeningEQIA.pdf [accessed on 10/07/2019]. 
5 Equality Commission for Northern Ireland (2017).  Practical Guidance on Equality Impact Assessment.  Available 
at: 
https://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/Public%2
0Authorities/EQIA-PracticalGuidance(2005).pdf [accessed on 10/07/2019]. 



https://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/Public%20Authorities/S75Advice-ScreeningEQIA.pdf

https://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/Public%20Authorities/S75Advice-ScreeningEQIA.pdf

https://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/Public%20Authorities/EQIA-PracticalGuidance(2005).pdf

https://www.equalityni.org/ECNI/media/ECNI/Publications/Employers%20and%20Service%20Providers/Public%20Authorities/EQIA-PracticalGuidance(2005).pdf
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21. There are a range of disabilities which could result in an individual experiencing effects 
in a different, and more or less acute way than the general population. Where an 
individual with specific concerns in this regard is identified, or identifies themselves or 
their dependants to the project team through consultation, the Applicant would engage 
with the affected parties directly to discuss and understand the specific concerns raised, 
and to suggest potential additional mitigation measures where practicable.  The 
Applicant has made communication lines available in part for this purpose and is 
committed to ongoing dialogue with the local community throughout all phases of 
development. The Applicant considers information on specific circumstances to be 
personal and of a sensitive nature, and so has deliberately not reported on any such 
circumstances in this document. 


22. This approach is in accordance with the approaches to EQIA set out in the guidance in 
Section 3.1.   


4 SCOPE OF THE EQIA 


23. The ES includes the population as a general receptor group, in accordance with the 
requirements of the EIA Regulations6.  Effects on human receptors that are assessed as 
non-negligible (following any proposed mitigation) are considered to have the potential 
to affect relevant receptor groups differently to the wider population, and these effects 
are considered in this EQIA. 


4.1 Potential Equality Impacts 


24. The effects assessed in the ES as being non-negligible are in the following categories: 


• Landscape and visual effects [APP-037], including potential glint and glare [APP-
047]; 


• Noise during construction and operation of the Development [APP-042]; 
• Effects on local employment during construction of the Development [APP-043]; 
• Recreational amenity effects on users of the Public Rights of Way around the 


Development site, and the National Cycle Network Route 1 (NCN 1) [APP-043]; 
and 


• Traffic and transport effects on Seasalter Road, Head Hill Road and Staple Street 
during construction of the Development, of public transport delay, road user 
delay, pedestrian and cyclist fear/intimidation and severance of communities 
[APP-044]. 


25. These categories of potential effect are included in the EQIA. 


5 ASSESSMENT 


26. Table 1 sets out the EQIA for the Development. 


                                            
6 HMSO (2017).  S.I. 2017/572: The Infrastructure Planning (Environmental Impact Assessment) 
Regulations 2017. Available at: http://www.legislation.gov.uk/uksi/2017/572/contents/made [accessed on 
14/08/2018]. 



http://www.legislation.gov.uk/uksi/2017/572/contents/made
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Table 1: EQIA 


Type of Effect Assessment Equality Effect Mitigation or 
Enhancement 


Landscape and visual 
effects (see LVIA ES 
chapter [APP-037]) 


Landscape and visual effects are assessed in the ES as generally being adverse, and being 
larger generally in closer proximity to the Development site. 
There are no specific attractions or other reasons for relevant receptors to be present close 
to the Development site more than the general population.  Relevant receptor groups will 
not be affected any differently to the general population, therefore. 


None. Not applicable.   


Noise during construction 


and operation (see Noise 
and Vibration ES chapter  
[APP-042]) 


Noise effects are assessed in the ES as generally being adverse, and being larger generally 


in closer proximity to the Development site. 
There are no specific attractions or other reasons for relevant receptors to be present close 
to the Development site more than the general population7.  Relevant receptor groups will 
not be affected any differently to the general population, therefore. 


None. Not applicable.   


Effects on local 
employment during 
construction (see Socio-
Economics, Tourism, 
Recreation and Land Use 
ES Chapter [APP-043])  


Beneficial effects from increased local employment opportunities arising from the 
Development would affect principally those employed in roles used directly by the 
Development construction process, and indirectly from the local service industry, with 
induced effects benefiting the whole local economy. 
 
Requirement 15 of the draft DCO [REP2-003] requires that a skills, supply chain and 
employment plan is approved by Swale Borough Council before construction can 
commence. This document will be produced to provide inclusive and non-discriminatory 
employment opportunities (where they are within the reasonable control of the Applicant). 
 
 


None. Not applicable.   


Recreational amenity 
effects on users of the 
Public Rights of Way 
(PRoW) around the 
Development site, and the 
National Cycle Network 
Route 1 (NCN 1) (see 
Socio-Economics, 


Tourism, Recreation and 
Land Use ES chapter 
[APP-043]) 


The Development will affect recreational amenity on PRoW and NCN 1 around the 
Development site indirectly, principally via changes to the visual environment.  The surface 
of the footpath ZR485, through the Development site, will be improved where there are 
excessively muddy and wet sections. 
The Development will make no changes to access to the PRoW around the Development 
site that could affect any relevant receptors differently to the general population. 


None. Not applicable.   


Traffic and transport The construction phase of the Development will involve increased levels of traffic flow from Young people Measures to be 


                                            
7 The Environmental Statement assesses impacts on population assuming people are present (e.g., account has not been taken of the fact that certain groups may be more 
likely to commute to work and be not present for part of the time, i.e., a worst-case of presence rather than absence has been considered in this regard). 
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Type of Effect Assessment Equality Effect Mitigation or 
Enhancement 


effects on Seasalter Road, 
Head Hill Road and Staple 
Street during construction 
of the Development, of 
public transport delay, 
road user delay, 
pedestrian and cyclist 
fear/intimidation and 
severance of communities 
(see Traffic and Access ES 
chapter [APP-044]) 


the A299, north to the Development site.  At certain locations, this has the potential for 
driver delay, public transport delay (on bus route 660), pedestrian and cyclist fear and 
intimidation, and severance of communities.  The ES assesses all effects as being minor, 
and not significant.  Notwithstanding this, it is possible for certain relevant receptors to be 
affected differently to the general population, in the absence of mitigation.  This is 
potentially the case for children attending Graveney Primary School on Seasalter Road.  The 
school is specifically referenced in the Outline Construction Traffic Management Plan 
(CTMP) [APP-245], and the school will be consulted in the process of finalising the CTMP, 
post-consent.  The CTMP will be finalised in consultation with Highways England, Kent 
County Council and Swale Borough Council.  This is secured by draft DCO Requirement 11 
[REP2-003] which requires that the CTMP be approved by Swale Borough Council prior to 
construction of the Development.  On this basis, and following this mitigation, relevant 
receptors would not be affected differently to the general population. 


attending 
Graveney 
Primary School. 


implemented in the final 
CTMP in consultation 
with Graveney Primary 
School. 
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6 CONCLUSIONS 


27. This EQIA has drawn on the ES to consider the activities that will be carried out as part 
of the Development and has assessed whether they are relevant to the protected 
characteristics of groups of people under the Act. 


28. Those effects of the Development that could affect people have been considered 
further, to examine the potential for them to affect groups of people with protected 
characteristics differently to the general population. 


29. Only one aspect has been found to have the potential to affect groups of people with 
protected characteristics differently to the general population: traffic and transport 
effects with respect to Graveney Primary School during the construction phase of the 
Development. 


30. Mitigation is proposed to be secured by draft DCO Requirement 11, Construction Traffic 
Management Plan to minimise the potential for any inequality and eliminate 
discrimination. 







www.clevehillsolar.com

CLEVE HILL SOLAR PARK 
WRITTEN REPRESENTATION BY CLEVE HILL SOLAR PARK LTD 
HERITAGE POLICY 

July 2019 
Revision A

Submitted: Additional Submission



 Written Representation 
 Heritage Policy and Legislation 

 

Cleve Hill Solar Park Ltd Wessex Archaeology 

July 2019 Page i 

TABLE OF CONTENTS 

1 Introduction and Summary ................................................................................... 1 

2 National Policy Statements (NPS) ......................................................................... 2 

2.1 The NSIP Regime .................................................................................................. 2 

2.2 Secretary of State decision making ......................................................................... 2 

3 National Planning Policy Framework ..................................................................... 3 

3.1 The role of National Planning Policy Framework ....................................................... 3 

3.2 NPPF and Heritage ................................................................................................ 3 

4 Planning (Listed Buildings and Conservation Areas) Act 1990 .............................. 3 

4.1 Section 66 and Barnwell Manor .............................................................................. 3 

5 Conclusion ............................................................................................................. 4 

 



 Written Representation 
 Heritage Policy and Legislation 

 

Cleve Hill Solar Park Ltd Wessex Archaeology 

July 2019 Page 1 

1 INTRODUCTION AND SUMMARY 

1. This document comprises a written representation by Cleve Hill Solar Park Ltd (“the 
Applicant”) in relation to the policies and legislation regarding cultural heritage where 
these are relevant to the Development Consent Order (“DCO”) application process for 
Nationally Significant Infrastructure Projects (“NSIPs”) in support of its application for a 
DCO for the Cleve Hill Solar Park (“the Application”). This document has been prepared 
on behalf of the Applicant by Wessex Archaeology and includes legal submissions 
prepared by Pinsent Masons LLP. 

2. This written representation has been prepared in part as a response to Swale Borough 
Council’s Local Impact Report [REP1-005] relating to the Planning Act 2008 process and 
the consideration and planning balance that applies in this process, with regard to 
cultural heritage.  

3. This representation gives consideration to the tests required by the National Policy 
Statement (specifically in EN-1), as well as the requirements of the Planning (Listed 
Buildings and Conservation Areas) Act 1990 in Sections 66 and 72. Consideration is also 
given here to the policy tests in the National Policy Planning Framework (NPPF) where 
this is relevant. 

4. Consideration is given to the effects of the Barnwell Manor decision as this is specifically 
referred to in the submission by Swale Borough Council. 

5. This written representation should be read in conjunction with the Written 
Representation prepared by Arcus Consultancy Service Ltd on behalf of the Applicant 
and submitted at Deadline 2 [REP2-026] which provides a single point of reference and 
brings together competent experienced professional submissions on the points, 
including referenced practice and precedent within the Planning Act 2008 regime.  That 
representation was submitted to ensure there is no misunderstanding of the Planning 
Act 2008 regime that provides the framework for examination, consideration, reporting, 
recommendation and determination. The aspects of the regime which are of particular 
significance to this Examination are the presumption in favour of Nationally Significant 
Infrastructure Projects and the hierarchy and weight of important and relevant matters. 
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2 NATIONAL POLICY STATEMENTS (NPS) 

2.1 The NSIP Regime 

6. The process introduced by the Planning Act 2008 (as amended), requires NSIPs, which 
are defined in the Planning Act 2008 as infrastructure development which exceeds pre-
determined thresholds, to obtain a DCO in order to be consented and delivered. This is 
intended to be a streamlined planning process whereby applicants are not required to 
obtain separate planning permission, compulsory purchase orders and other consents 
which would normally be required for large-scale development. 

7. In cases where a National Policy Statement (“NPS”) relating to the type of development 
proposed is in effect, the Secretary of State must have regard to any relevant NPSs, 
local impact reports, matters prescribed in relation to the type of development 
proposed and any other important and relevant matters (S104(2) of the Planning Act 
2008). For purposes of this document, the relevant NPS is EN-1, and heritage is 
considered in section 5.8. 

2.2 Secretary of State decision making 

8. NPS EN-1 sets out the relevant policies for decision making relating to the historic 
environment in paragraphs 5.8.11 to 5.8.18, and the presumptions and weights are set 
out in paragraphs 5.8.14 to 5.8.18. 

9. NPS EN-1 states in paragraph 5.8.14 that "there should be a presumption in favour of 
the conservation of designated heritage assets and the more significant the designated 
heritage asset, the greater the presumption in favour of its conservation should be". 
Significance of a heritage asset can be harmed or lost through development within its 
setting.  

10. NPS EN-1 uses similar but not identical language to the NPPF (see below) saying that 
substantial harm to designated assets of the highest significance (including Grade I and 
Grade II* Listed Buildings) should be wholly exceptional, and substantial harm to Grade 
II buildings, Park and Garden assets should be exceptional.   

11. Paragraph 5.8.15 states that any harmful impact on the significance of a designated 
heritage asset should be weighed against the public benefit of the development.  The 
greater the harm to the significance of the heritage asset then the greater the 
justification needed for any loss. An application for a DCO should be refused if it will 
lead to substantial harm to or total loss of significance of a designated asset unless it 
can be demonstrated that "the substantial harm to or loss of significance is necessary in 
order to deliver substantial public benefits that outweigh that loss or harm". 

12. Paragraph 5.8.16 states that not all parts of a Conservation Area will necessarily 
contribute to the Conservation Area’s significance (and paragraphs 5.8.11 to 5.8.15 of 
NPS EN-1 only refer to those elements that do so contribute). The Secretary of State 
should therefore take into account the relevant significance of the element affects and 
its contribution to the significance of the Conservation Area as a whole.  

13. Paragraph 5.8.18 specifically refers to effects on settings (rather than physical effects) 
of designated assets, stating that the “[Secretary of State] should treat favourably 
applications that preserve those elements of the setting that make a positive 
contribution to, or better reveal the significance of, the asset. When considering 
applications that do not do this, the [Secretary of State] should weigh any negative 
effects against the wider benefits of the application. The greater the negative impact on 
the significance of the designated heritage asset, the greater the benefits that will be 
needed to justify approval”.  
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14. The interpretation and application of these tests was considered in the case of R on the 
application of John Mars Jones v The Secretary of State for Business, Energy and 
Industrial Strategy (the Jones case)1. The Jones case confirmed that the Secretary of 
State must identify and assess the particular significance of any heritage asset including 
its setting and that any substantial harm to designated assets of the highest 
significance should be wholly exceptional. Any harmful impact on the significance of a 
designated asset should be weighed against the public benefit of the development, 
recognising that the greater the harm to the significance of the heritage asset, the 
greater the justification will be needed for any loss. 

3 NATIONAL PLANNING POLICY FRAMEWORK 

3.1 The role of National Planning Policy Framework 

15. The National Planning Policy Framework (NPPF) sets out the Government’s planning 
policies for England and how these should be applied. It provides a framework within 
which locally-prepared plans for housing and other development can be produced. It 
does not contain specific policies for nationally significant infrastructure projects which 
are determined under the NSIP regime as per the Planning Act 2008 and relevant NPS 
(see paragraph 5 of the NPPF).  

3.2 NPPF and Heritage 

16. Heritage is dealt with within Section 16 of the NPPF (paragraphs 184 to 202).  

17. The NPPF uses similar but not identical language to NPS EN-1. 

18. Paragraph 193 of the NPPF states that when "considering the impact of a proposed 
development on the significance of a designated heritage asset, great weight should be 
given to the asset’s conservation (and the more important the asset, the greater the 
weight should be). This is irrespective of whether any potential harm amounts to 
substantial harm, total loss or less than substantial harm to its significance". Paragraph 
194 of the NPPF requires any harm to, or loss of, the significance of a designated 
heritage asset should require a "clear and convincing justification". 

19. Paragraph 195 of the NPPF states that where substantial harm to, or total loss of 
significance of, a designated asset is predicted then consent should be refused unless 
“it can be demonstrated that the substantial harm or total loss is necessary to achieve 
substantial public benefits that outweigh that harm or loss”.  

20. Paragraph 196 of the NPPF states that where less than substantial harm is predicted 
“this harm should be weighed against the public benefits of the proposal”. 

21. Paragraph 201 of the NPPF reflects the wording in paragraph 5.8.18 of NPS EN-1 with 
respect to World Heritage Sites and Conservation Areas in that not all parts may 
contribute equally to the significance of those designations. 

4 PLANNING (LISTED BUILDINGS AND CONSERVATION AREAS) ACT 1990 

4.1 Section 66 and Barnwell Manor 

22. The Local Impact Report submitted by Swale Borough Council refers to the statutory 
requirement set out in Section 66(1) of the Planning (Listed Buildings and Conservation 
Areas) Act 1990 and the Court of Appeal decision in the Barnwell Manor case2. 

23. Section 66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 
requires that a decision maker: 

                                            
1 [2017] EWHC 1111 (Admin), paragraphs 48-53 
2 [2014] EWCA Civ 137 
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"shall have special regard to the desirability of preserving the building or its setting 
or any features of special architectural or historic interest which it possesses”   

24. However, s66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 is 
not relevant to applications for DCOs as it only applies to planning permissions (as 
defined in the Planning (Listed Buildings and Conservation Areas) Act 1990). The 
Barnwell Manor cases concerns the interpretation of s66(1) and is therefore not 
relevant to this DCO application.  

25. Instead, the relevant statutory requirement is set out in Regulation 3 of the 
Infrastructure Planning (Decision) Regulations 2010. Regulation 3 states that: 

(1)     When deciding an application which affects a listed building or its setting, the 
 [Secretary of State] must have regard to the desirability of preserving the listed 
 building or its setting or any features of special architectural or historic 
 interest which it possesses. 

(2)      When deciding an application relating to a conservation area, the [Secretary of 
 State] must have regard to the desirability of preserving or enhancing the 
 character or appearance of that area. 

26. In paragraph 53 of the Jones case it was held that duty contained in Regulation 3 has 
"to be performed alongside the obligation to decide the application in accordance with 
the relevant national policy statement". Therefore if the Secretary of State had correctly 
considered the setting of the designated asset when applying the relevant paragraphs 
of EN-1, the obligation in Regulation 3 would be satisfied. 

5 CONCLUSION 

27. The NPS EN-1 sets out the necessary tests and direction on the weight to be given to 
significance of the heritage interested in the balancing exercise when considering 
applications that fall under it remit. 

28. The language used in articulating the tests and the weight given in the balance is 
similar to that provided for in the NPPF. 

29. Both the NPS EN-1 and NPPF state that substantial harm to designated assets of the 
highest significance (including Grade I and Grade II* Listed Buildings) should be wholly 
exceptional, and substantial harm to Grade II buildings, Park and Garden assets should 
be exceptional. 

30. Paragraph 5.8.15 of NPS EN-1 states that any harmful impact on the significance of a 
designated heritage asset should be weighed against the public benefit of the 
development.  The greater the harm to the significance of the heritage asset then the 
greater the justification needed for any loss. 

31. The appropriate statutory obligation is set out in Regulation 3 of the Infrastructure 
Planning (Decision) Regulations 2010. If the Secretary of State correctly considers the 
setting of the designated asset when applying the relevant heritage tests set out EN-1, 
the obligation in Regulation 3 will be satisfied.  

 




